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Backgrounder: United Nations Declaration on the 
Rights of Indigenous Peoples Act 
 

 
BACKGROUND – LEGISLATIVE DEVELOPMENT 
 
The establishment of the United Nations Declaration on the Rights of Indigenous Peoples Act 
(UNDRIPA) was a long road, which began in 2016 with the introduction of private member’s Bill 
C-262 An Act to ensure that the laws of Canada are in harmony with the United Nations 
Declaration on the Rights of Indigenous Peoples as introduced by Romeo Saganash. This was 
followed by Canada’s decision to finally fully endorse the United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP) in May 2016. The endorsement of UNDRIP followed the newly 
elected Liberal government’s pledge to implement UNDRIP as part of its efforts to rebuild its 
working relationships with First Nations, Métis and Inuit peoples. 
 
However, this traction made with respect to UNDRIP was merely the impetus of a lengthy process 
which sought to establish concrete legislation on the implementation of UNDRIP within the 
domestic Canadian legal framework. Bill C-262 faced significant hurdles during the 2018-2019 
parliamentary session from opposition leaders, despite being widely supported by First Nations, 
as well as the Assembly of First Nations (AFN) as reflected in Resolution 97-2017. Bill C-262 was 
eventually passed by the House of Commons in 2018, though it ultimately was stalled in the 
Senate which prevented it from becoming law before that session of Parliament ended. As a 
result, Bill C-262 was effectively killed.  
 
After Bill C-262 was blocked, the AFN Chiefs-in-Assembly passed a resolution (Resolution 86-
2019) requiring the AFN to work toward the introduction of replacement legislation based on C-
262 and containing at least the same essential provisions. At this time, Canada underwent 
another election and the newly elected Liberal government proposed to introduce legislation to 
implement UNDRIP within the first year of its new mandate, recognizing the calls for the passage 
of such legislation as a “framework for reconciliation” as referenced by the Truth and 
Reconciliation Commission and the National Inquiry into Missing and Murdered Indigenous 
Women and Girls. The Liberal government thereafter introduced Bill C-15 on December 3, 2020, 
the An Act respecting the United Nations Declaration on the Rights of Indigenous Peoples 
(“UNDRIPA”), which closely modelled Bill C-262 by comparably providing a federal legislative 
framework to advance the implementation of UNDRIP domestically within Canada.  
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Throughout the Bill C-15 legislative process, the AFN advocated for full implementation of 
UNDRIP and the passage of federal legislation which amounted to a statutory commitment to 
effect same. Former National Chief, Perry Bellegarde, stated that while there was room for 
improvement, Bill C-15 met the test of being at least as strong as Bill C-262. On June 21, 2021, 
UNDRIPA received Royal Assent and immediately came into force. This legislation advances the 
implementation of UNDRIP and is a key step in renewing the Government of Canada’s 
relationship with First Nations, Métis and Inuit peoples. 
 
The purpose of UNDRIPA is to affirm UNDRIP as a universal international human rights 
instrument with application in Canadian law. Further, this legislation places on onus on Canada 
to bring its laws, policies and operational practices into conformity with the minimum standards of 
UNDRIP. UNDRIPA provides greater detail on the requirements of an implementation plan, which 
includes a focus on action to eliminate all forms of discrimination impacting First Nations. It further 
specifically states that an implementation plan “must include measures to address injustices, 
combat prejudice and eliminate all forms of violence and discrimination, including systemic 
discrimination, against Indigenous peoples and Indigenous elders, youth, children, women, men, 
persons with disabilities and gender diverse persons and two-spirit persons.” The legislation sets 
a three-year deadline for putting the implementation plan in place, while encouraging efforts to 
complete the plan as soon as possible. For greater clarity, UNDRIPA requires the Government of 
Canada, in consultation and cooperation with First Nations, to: 
 

• take all measures necessary to ensure the laws of Canada are consistent with UNDRIP;  
• prepare and implement a National Action Plan (“Action Plan”) to achieve UNDRIP’s 

objectives; and  
• table an annual report on progress to align the laws of Canada and on the implementation 

of the Action Plan.  
 
The Action Plan must address what actions will be undertaken by Canada: 
 

• to address injustices, combat prejudice and eliminate all forms of violence, racism and 
discrimination against First Nations, including elders, youth, children, persons with 
disabilities, women, men and gender-diverse and two-spirit persons 

• to promote mutual respect and understanding, as well as good relations, including through 
human rights education 

• related to the monitoring, oversight, follow up, recourse or remedy or other accountability 
with respect to the implementation of the Declaration 
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Canada further remains under an onus to ensure that a process is in place for the monitoring of 
the implementation of the Action Plan itself, as well as the means for its review and amendment, 
as required. 
 
In terms of the next steps for UNDRIPA, Canada has committed to engaging with First Nations to 
understand their priorities for the Action Plan and to identify potential measures for the alignment 
of federal laws with the principles embedded within UNDRIP. This engagement must be broad 
and inclusive. Canada has advised that it will include national and regional First Nations’ 
organizations, rights holders, modern treaty and self-governing nations, women’s and youth 
organizations, 2SLGBTQQIA+ First Nations persons, urban First Nations and other identified 
groups. UNDRIPA requires that the Action Plan be developed within two years after the legislation 
has come into force. Once completed, the Action Plan will be tabled to Parliament and be made 
publicly available. The Action Plan will also have to incorporate measures for its amendment 
and/or update as required.  
 
ANALYSIS OF THE IMPLICATIONS OF UNDRIPA FOR FIRST NATIONS   
 
The implications of UNDRIPA for First Nations will largely be determined in how its terms are 
ultimately interpreted and incorporated within Canadian policy and law, the efforts of which will 
be significantly influenced by the consultative efforts and engagements undertaken with First 
Nations by Canada. This will involve the mutual consideration of the effect of the legislation on 
the nation-to-nation relationship and ultimately, its expected outcomes. First Nations must be 
cognisant that the passage of UNDRIPA is only part of the equation – until we see how Canada 
plans to interpret and give effect to said interpretations through policy and legislative development 
and/or amendment, or potentially how the legislation is interpreted by Canadian courts as a result 
of its use in legal challenges, will UNDRIPA’s true import and effect be revealed. The development 
of the Action Plan by way of a collaborative consultative process with First Nations, Métis and 
Inuit peoples in Canada will be critical in moving this legislation forward in an equitable manner 
and ensuring that Canada gives the fundamental human rights and principles identified therein 
their due consideration.  
 
There are three fundamental parts of the UNDRIPA: 
 

• National Action Plan due June 21, 2023; 

• National Review of Laws and Policies; and  

• Annual Reporting to Parliament 
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National Action Plan 
 
In relation to the development of the Action Plan, UNDRIPA provides as follows: 

 

Action plan 
6 (1) The Minister must, in consultation and cooperation with Indigenous peoples and 
with other federal ministers, prepare and implement an action plan to achieve the 
objectives of the Declaration. 
Content 
(2) The action plan must include 

(a) measures to 
(i) address injustices, combat prejudice and eliminate all forms of violence, 
racism and discrimination, including systemic racism and discrimination, 
against Indigenous peoples and Indigenous elders, youth, children, 
women, men, persons with disabilities and gender-diverse persons and 
two-spirit persons, and 
(ii) promote mutual respect and understanding as well as good relations, 
including through human rights education; and 

(b) measures related to monitoring, oversight, recourse or remedy or other 
accountability measures with respect to the implementation of the Declaration. 

Other elements 
(3) The action plan must also include measures related to monitoring the implementation 
of the plan and reviewing and amending the plan. 

 
The Action Plan encompasses a broad range of issues that will require First Nations input, 
including identifying priorities and the formulation of measures to address these fundamental 
concerns. Although UNDRIPA is in its infancy, it is critical that First Nations are informed as to 
the importance of this legislation and participate in the eventual collaborative consultation process 
and engagements contemplated therein relating to the development of the Action Plan. The 
Government of Canada is currently developing the Action Plan in consultation with First Nations 
and other stakeholders on how best to tackle the implementation of UNDRIP within federal 
policies and laws. As First Nations are distinct and unique, with varying priorities with respect to 
the impacts of UNDRIP, it is essential that broad First Nations participation in all consultative 
efforts and engagement be secured.   
 
In terms of how the Action Plan consultation process could be constructed, one would expect that 
Canada would likely seek to draw inspiration from existing processes, such as the consultation 
and implementation process on Indian Status further to the requirements of Bill S-3 An Act to 
amend the Indian Act in response to the Superior Court of Quebec decision in Descheneaux c. 



 November 2021 
 

Page 5 of 15 
 

 

Canada (Procureur général) (Bill S-3)1. On December 22, 2017, changes were made to the Indian 
Act via the passage of Bill S-3 to address known sex-based inequities in registration. This Bill was 
tabled due to lengthy litigation on the issue of sex-based discrimination. The federal government 
co-developed a process with First Nations to address these issues, which as noted, could 
arguably act as a base for the development of the Action Plan as mandated by UNDRIPA. An 
overview of how the Bill S-3 consultative process may be applied to this matter is summarized 
below: 

1. Design of the Consultations - Crown-Indigenous Relations and Northern Affairs 
Canada (CIRNAC) would seek input from First Nations and Indigenous groups to co-
design the consultations under a collaborative process. The co-design phase would 
provide First Nations and Indigenous groups an opportunity to determine: how the 
consultation process would take place; the issues to be examined under this process; as 
well as the types of activities to be undertaken by participants engaging in the 
consultative process.  

o Indigenous advisory panel: An Indigenous advisory panel could be created, 
whose membership would consist of one member from each of the three national 
Indigenous organizations that represent individuals or partners who are 
significantly impacted via the application of UNDRIPA. Each organization would 
select its own representative. The advisory panel would be tasked with the 
review of documents, provided suggestions, and assist CIRNAC in developing 
materials to use during the consultative process.  

o Minister's Special Representative (MSR): A special representative could be 
considered by the Minister to: 

1. lead consultation activities; 

2. lead regional events; 

3. participate in community-organized activities, if requested and subject to 
availability; and 

4. prepare a final report including recommendations which will ultimately 
inform the Action Plan.  

 
1 An Act to amend the Indian Act in response to the Superior Court of Quebec decision in Descheneaux 
c. Canada (Procureur général), SC 2017, c 25: https://canlii.ca/t/532v8 
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o Launch of comprehensive consultations –Consultations would be initiated 
with First Nations and other interested parties on issues relating to the Action 
Plan and the implementation of UNDRIP domestically.  

o Information sharing: Information sharing would continue prior to and throughout 
the consultation period, allowing CIRNAC and Indigenous partners to work with 
First Nations and Indigenous groups to set the stage for collecting information 
through consultation. CIRNAC would be required to share information relating to 
the domestic application of UNDRIP and introduce a consultation plan and a 
consultation guide to ensure that First Nations and other relevant parties were 
provided with sufficient information to ensure that for the purposes of the 
consultations, participants would have the information they need to engage in 
well informed and meaningful dialogues. 

o Information gathering: Dialogues with First Nations, Indigenous groups and 
impacted individuals would continue in a number of other manners, concurrently 
with the comprehensive consultations, possibly including:  

1. Community sessions:  
Community sessions could be organized by First Nations, Indigenous 
groups or by the government. Government-organized sessions would 
involve representatives leading discussions. Non-government sessions 
would be government funded, and include an onus on organizers to 
submit reports summarizing the activities, results and recommendations 
from their sessions in line with co-developed consultation guides. 

2. Regional events:  
Regional events could be led by the Minister’s Special Representative, if 
appointed, and held across the country to consult and provide a forum for 
discussion on the issues identified in a co-developed consultation guide. 
Locations and dates would be advertised, including online postings via 
government and Indigenous partner’s online platforms.   

3. Online consultation:  
An online survey could be made available to ensure that all First Nations 
and other impacted individuals would have an opportunity to provide 
direct and confidential input into the process. 

4. Expert Panels:  
CIRNAC could, in cooperation with the Minister’s Special Representative, 
if appointed, set up sessions with panels of experts to provide substantive 
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input on UNDRIPA implementation issues and the roll-out of the Action 
Plan.  

2. National Action Plan Development 

The Action Plan would thereafter be developed by CIRNAC, collaboratively with its 
Indigenous partners, premised on the information generated as a result of the 
collaborative consultation process.  

3. Implementation of the National Action Plan 

The Action Plan would thereafter be implemented, subject to the ongoing review, update 
and reporting requirements as mandated by UNDRIPA.2 

 
This process could amount to a reasonable starting point for First Nations involvement in the co-
development of the consultation process with respect to the creation of the Action Plan. While 
modification of the Indian Act’s registration provisions were complex, raising issues of First 
Nations identity, the implementation of UNDRIP domestically will be a broader and likely a far 
more complex endeavour as the provisions of UNDRIP address issues well beyond identity. One 
must consider the far-reaching implications of UNDRIP and the rights enumerated therein, which 
include, but are not limited to: 
 

• First Nations’ right of self-determination to decide what their future should be;  

• The right to be represented in the national government; 

• The right to participate in national decision-making with respect to decisions that may 
affect their rights or their ways of life; 

• The right to be consulted with respect to any project that may affect them;  

• The right that any project that may significantly impact their rights and ways of life not be 
carried out without their prior, free and informed consent; 

• The right to regulate their internal affairs according to customary law and to establish, 
maintain and develop their own legal and political institutions; 

• The right to recognition and preservation of their cultural identity; 

• The right to use ancestral lands and natural resources according to their own tradition; 

• The right to profess and manifest their religion; 

• The right to pursue their traditional medicines and burial traditions; 

• The right to their traditional lands and natural resources; 

• The right to restitution for ancestral lands from which they have been removed; 

 
2 Collaborative Process on Indian Registration, Band Membership and First Nation Citizenship: Consultation Plan- 
https://www.rcaanc-cirnac.gc.ca/eng/1522949271019/1568896763719. 



 November 2021 
 

Page 8 of 15 
 

 

• The right to redress for any breaches of these rights; and 

• The right that all treaties and agreements with the state shall be honoured. 
 
Further adding to this complexity are the unique circumstances of individual First Nations, and 
the shifting priorities inherent in such a diverse population. For example, fishing laws are a matter 
that may be more pertinent for some First Nations than others, particularly where their members 
are economically dependent on same. This will not be true of First Nations who focus on resource 
extraction via mining, or others whose primary industries may include logging or other traditional 
practices. It is critical that as many First Nations as possible participate in the consultative process 
to lend their unique perspectives and ensure that the diversities of all First Nations are given due 
consideration during the development of the Action Plan.  
 
It may be prudent for First Nations to meet with Canada, further to the above-noted collaborative 
strategy, in a regionally structured manner. This would allow First Nations with similar 
geographical and potentially economic focuses to express and advance their common regional 
and national considerations for the Action Plan within the collaborative consultative process with 
Canada and its First Nations partners. This would include the identification within these regional 
consultations of where and how UNDRIP should be considered within the context of regionally 
applicable Canadian policies and laws, the basis of which will be explored in greater depth within 
the text below.  
 
National Review of Laws and Policies 
 
The most difficult part of the UNDRIPA will be implementing it within existing policies and laws. 
This process will take time and will likely require an immense amount of consultation as part of 
the collaborative consultative process, as well as the inclusion legal expertise to ensure that both 
existing as well as new polices and laws give due consideration and are consistent with the 
principles enumerated in UNDRIP. 
 
The requirement for the national review of federal law and policies can be found in articles 4 and 
5 of UNDRIPA:  

 
4. The purposes of this Act are to 

(a) affirm the Declaration as a universal international human rights instrument with 
application in Canadian law 

 … 
5. The Government of Canada must, in consultation and cooperation with Indigenous 

peoples, take all measures necessary to ensure that the laws of Canada are consistent 
with the Declaration. 
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These provisions are unclear as to the legal implications on existing Canadian law and s. 35 of 
the Constitution Act, 1982. Addressing the interplay of UNDRIPA will be a critical task for Canada 
and First Nations peoples, particularly with respect to its ultimate effect as an instrument for “the 
interpretation of Canadian law”. Again, the interpretation of UNDRIP’s provisions and their 
applicability in the domestic context, including the questions of how they will be used and what 
weight they will be given, will ultimately reveal the true nature and import of the legislation for First 
Nations. If not addressed within the context of the collaborative consultative process, these 
questions may ultimately be left to Canadian courts.  
 
It is important in addressing “measures to ensure the laws of Canada are consistent with the 
Declaration” during the collaborative consultation process that First Nations remember how the 
Canadian government has framed UNDRIP and related legislation in the past. For example, 
Minister of Justice, the Honourable David Lametti, has said that UNDRIPA does not mean that 
UNDRIP can override Canadian laws, but instead confirms that “we can look to the Declaration 
to inform the process of developing or amending laws and as part of interpreting and applying 
them.” He has further stated that the objective of UNDRIPA is to recognize existing legal 
principles, rather than to give the Declaration itself direct legal effect in Canada3. In essence, 
Minister Lametti is stating that this legislation is not intended to establish new legal principles in 
Canadian law, but work within established Canadian jurisprudence, which arguably could be 
viewed as harking back to Canada’s initial positions with respect to UNDRIP as being non-binding  
and “aspirational” in nature.4 First Nations must ensure, by way of the collaborative consultative 
efforts with Canada in respect to the creation of the Action Plan and its eventual implementation, 
that this laissez-faire attitude with respect to the import of UNDRIP domestically and the 
fundamental human rights provided for therein is left at the way-side. A major concern stemming 
from these statements is that absent sufficient statutory or policy guidance directed by the Action 
Plan, Canada’s consideration of the fundamental human rights described within UNDRIP as a 
statutory and legal interpretive tool will remain narrow and limited, and that ultimately First Nations 
may once again be required to litigate the matter in the interest of securing a more liberal 
interpretation from the courts.  
 
Federal laws impact all aspects of First Nations lives, a minor sampling of which includes the 
establishment of reserves, the creation of colonial government structures, the imposition of 
definitions relating to status, fishing, policing, and resource management. It is clear that the 
manner in which UNDRIPA’s requirement that federal laws be consistent with UNDRIP is 
interpreted could fundamentally improve the lives of First Nations from a national perspective, if 

 
3  House of Commons Debates, 43-2, No. 60 (17 February 2021) 1810 (Hon David Lametti). 

4 https://www.cbc.ca/news/canada/canada-endorses-indigenous-rights-declaration-1.964779 
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the international human rights principles codified therein are interpreted broadly and given 
substantive weight.   
 
Consider for example that fishing rights are a critical aspect of many First Nations livelihoods, 
which are again currently at issue for First Nations on the east coast of Canada. Even with the 
Supreme Court of Canada in 1999 affirming the section 35 treaty rights of the Mi'kmaq, Maliseet 
and Passamaquoddy bands to fish for a "moderate livelihood" in the Marshall5decision, questions 
remain on the interpretation of what a moderate livelihood truly entailed. Further to the Marshall 
follow up decision, Canada has taken the view that in relation to a treaty right to moderate 
livelihood, “treaty rights are subject to regulation provided such regulation is shown by the Crown 
to be justified on conservation or other grounds of public importance”.6 Further to this position, 
the Department of Fisheries and Oceans advised affected First Nations that the department would 
not be licensing any First Nations moderate livelihood fisheries within Atlantic Canada unless they 
operated within the commercial season.7 
 
If ascribed due weight by Canada, UNDRIPA may enhance discussions between the Department 
of Fisheries and Oceans Canada to work equitably with First Nations to solve these long-standing 
issues. Instead of First Nations constantly being forced to litigate for their fundamental rights, 
UNDRIPA would ideally be a force which would compel Canada deal with First Nations on a 
nation-to-nation basis and direct that additional consideration be given for the equitable exercise 
of treaty and aboriginal rights as affirmed within UNDRIP, particularly with respect to its references 
to “Free, Prior and Informed Consent” (FPIC), as discussed further herein below.  
 
As noted, the effects associated with the domestic implementing UNDRIP could ripple through all 
areas falling within federal jurisdiction, well beyond First Nations fisheries. One area which could 
be critically impacted by an expansive and weighty interpretation of UNDRIP domestically is the 
Canadian resources sector. As noted above, federal law-makers will be required to consider 
consistency with UNDRIP when adopting new statutes and amendments, while also giving due 
consideration to UNDRIP as a source for the interpretation of law in Canada.  
 
The resource sector is particularly fearful of the interpretation of FPIC within UNDRIP, as a broad 
and liberal interpretation of FPIC provisions could influence changes to current consultation 
approaches and the practical expectations of all parties involved in such processes. This is a 

 
5 R. v. Marshall, [1999] 3 SCR 456 (“Marshall”) 
6 Canada position re moderate livelihood fishing: https://www.dfo-mpo.gc.ca/fisheries-peches/aboriginal-
autochtones/moderate-livelihood-subsistance-convenable/2021-approach-approche-eng.html 
7 Statement of Minister Jordan dated March 3, 2021: https://www.canada.ca/en/fisheries-
oceans/news/2021/03/minister-jordan-issues-statement-on-a-new-path-for-first-nations-to-fish-in-pursuit-of-a-
moderate-livelihood.html 
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positive outcome for First Nations, as FPIC is intended to provide a meaningful standard of rights 
protection and fulfillment for First Nations. The notable provisions of UNDRIP giving rise to the 
resource sectors and government concerns are as follows: 
 
 Article 19 
 

States shall consult and cooperate in good faith with indigenous peoples concerned 
through their own representative institutions in order to obtain their free, prior and informed 
consent before adopting and implementing legislative or administrative measure that may 
affect them.  
 
….. 
 
Article 28 

  
Indigenous peoples have the right to redress, by means that can include restitution or, 
when this is not possible, just, fair and equitable compensation, for the lands, territories 
and resources which they have traditionally owned or otherwise occupied or used, and 
which have been confiscated, taken, occupied, used or damaged without their free, prior 
and informed consent. 
 

The resource industry and the Canadian government concerns are based on the fact that FPIC 
may be interpreted as a veto for First Nations, which operationally would mean that the requisite 
government approvals associated with resource projects could effectively be tied up pending the 
consent of First Nations who could be affected by the project at issue. Additionally, concerns may 
be associated with the right to redress component of UNDRIP, providing a potentially new basis 
for First Nations to claim against governments and/or non-government actors who have benefited 
from traditionally owned or otherwise occupied lands and who failed to obtain First Nations FPIC 
for the use of same.  
  
Consensus as to the ultimate interpretation and effect of these FPIC provisions will certainly be 
at the forefront of First Nations consultations with Canada in light of their potential implications. 
In particular, due consideration will have to be made for existing jurisprudence in relation to the 
recognition of Aboriginal rights and the government’s responsibilities to First Nations as imposed 
by section 35 of the Constitution Act, 1982, including the Crown’s fiduciary duties to First Nations 
and in particular, the duty to consult and/or potentially accommodate First Nations whose rights 
may be impacted by government action or inaction.   
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The duty to consult is a statutory, contractual and common law obligation that must be fulfilled by 
the Crown prior to taking actions or making decisions that may have consequences for the rights 
of First Nations peoples in Canada. With respect to establishing whether there is an obligation to 
consult, the Crown must be mindful that their decision must include consideration of each of these 
factors and the interplay between same.  
 
The common law duty to consult, as noted by the Federal Court of Appeal in Tsleil-Waututh Nation 
v. Canada (Attorney General) 8, is grounded in the honour of the Crown and the protection 
provided for “existing aboriginal and treaty rights” in subsection 35(1) of the Constitution Act, 1982 
and thus in effect, has both a legal and constitutional character.9 It first gained prominence based 
on the decisions from a trilogy of cases from 2004 and 2005: Haida Nation v. British Columbia 
(Minister of Forests), Taku River Tlingit First Nation v. British Columbia (Project Assessment 
Director) and Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage). 
 
In describing the duty to consult, the Supreme Court of Canada (“SCC”) has stated that it is best 
understood as a “valuable adjunct” to the honour of the Crown. The duty to consult ensures that 
the Crown acts honourably by preventing it from acting unilaterally in ways that undermine s. 35 
rights. By doing so, it promotes reconciliation between the Crown and Aboriginal peoples first, by 
providing procedural protections to s. 35 rights, and second, by encouraging negotiation and just 
settlements as an alternative to the cost, delay and acrimony of litigating s. 35 infringement 
claims.10 As such, the duties of consultation and, if required, accommodation form part of the 
process of reconciliation and fair dealing.    
 
In determining when such a duty to consult arises, the SCC has directed that it is to be given 
effect when the Crown has knowledge, real or constructive, of the potential existence of the 
Aboriginal Right or title and contemplates conduct that might adversely affect it.11 This test has 
been broken down by the SCC into three elements: the Crown’s knowledge, actual or 
constructive, of a potential Aboriginal claim or right; (2) contemplated Crown conduct; and (3) the 
potential that the contemplated conduct may adversely affect an Aboriginal claim or right.12 
 
A significant legal question raised via the implementation of UNDRIP is whether FPIC will require 
a re-working of this traditional legal test, potentially providing for a higher threshold of consultation 
and/or accommodation up to an including some manner of “veto”. This would run contrary to 

 
8 Tsleil-Waututh Nation v. Canada (Attorney General), 2018 FCA 153 at para. 485 (“Tsleil-Waututh”), citing Haida 
Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at para 32. 
9 Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 at para. 34. (“Rio Tinto”) 
10 Mikisew Cree First Nation v. Canada (Governor General in Council), [2018] 2 SCR 765 at para. 26. (“Mikisew 
2018”) 
11 Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73 at para 35. (“Haida Nation”)  
12 Rio Tinto at para. 31.  
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existing jurisprudence, which describes the existing consultation process in relation to First 
Nations being impacted as follows: 
 

The consultation process does not dictate a particular substantive outcome. Thus, 
the consultation process does not give Indigenous groups a veto over what can be 
done with land pending final proof of their claim. What is required is a process 
of balancing interests—a process of give and take. Nor does consultation equate 
to a duty to agree; rather, what is required is a commitment to a meaningful process 
of consultation (Haida Nation, paragraphs 42, 48 and 62).13 [emphasis added] 

  
 
As seen with the developments with modest livelihood fisheries, Canada’s continued stance on 
First Nations Aboriginal rights is premised on the notion that such rights are never absolute, in 
that instance based upon what the government viewed as reasonable limits premised on 
conservation or other grounds of public importance.  While First Nations could arguably attempt 
to take a stance during consultation that such a veto should exist based upon UNDRIP’s text, it 
is likely that Canada will strenuously resist such an interpretation and that in all likelihood, 
advocacy would be better focused on pushing FPIC as an additional measure aimed at protecting 
and upholding fundamental legal rights, self-determination, and to safeguard against State 
decision-making processes that ignore the consequences for the health, well-being and cultural 
integrity of Indigenous nations, communities, families and individuals.  
 
For First Nations participating in future UNDRIPA consultations, a major consideration should be 
advocating for an interpretation of FPIC that puts First Nations peoples in a more equitable 
position when their representatives come to the table with government and/or industry, as well as 
an elevated duty to consult and/or accommodate. Such an elevated duty could theoretically place 
a higher onus on the government and those seeking approvals for resource development or 
otherwise to ensure that First Nations are treated respectfully and that their concerns are listened 
to and where reasonable, addressed. In effect, FPIC would arguably trigger a more robust and 
proactive consultation process with potentially affected First Nations where a proposed project 
triggers the application of any federal laws.  
 
As First Nations understand the importance of building strong partnerships, such an elevated duty 
should not be viewed with resistance but embraced as a mechanism for avoiding litigation, by 
strengthening incentives for proponents to partner with First Nations in project development. First 
Nations are not seeking to disrupt development, instead they are seeking equitable participation 
in projects focused on robust and sustainable development.  
 

 
13 Tsleil-Waututh at para 494.  



 November 2021 
 

Page 14 of 15 
 

 

Despite the above, as has been noted throughout the text of this document, the ultimate weight 
the government ascribes to UNDRIP and the measures it undertakes with respect to 
implementing it domestically further to the requirements of UNDRIPA remains entirely dependent 
on First Nations participating in the collaborative consultation process and advocating for 
significant interpretive weight to be accorded thereto. Only by engaging in such advocacy can 
First Nations ensure that these issues are taken seriously and that the principles enumerated 
within UNDRIP are granted liberal and generous interpretation from a domestic standpoint, i.e., 
given teeth.  
  

Annual Report  
 
UNDRIPA outlines that an annual report is to be provided to Parliament on the results of all 
consultations conducted, the progress of work conducted, and the implementation of the Action 
Plan. First Nations need to ensure their voices are heard in these reports. In order to ensure this 
is done, First Nations must advocate in the UNDRIPA consultation process to Canada their 
concerns and ideas for the implementation of said legislation. Moreover, First Nations can 
advocate that the one drafting the reports to parliament be Indigenous. In the Bill S-3 
engagements mentioned above, the Minister's Special Representative was Indigenous, and this 
may allow for an Indigenous-focused report. First Nations should discuss amongst their nations 
how they wish to have the consultation process conducted and provide these comments to 
Canada. This legislation concerns our people, and we should have a say in how it is implemented.  
 
NEXT STEPS – NATIONAL ACTION PLAN 
 
The next steps for the Action Plan will include in-depth engagement with Indigenous groups. As 
mentioned earlier herein, the current government may follow a similar consultative process as 
they conducted for Bill S-3. Regardless, First Nations should be vocal as to how the process is 
designed and offer additional recommendations for how collaborative consultations should be 
conducted.  
 
For First Nations preparing for the consultative process, each nation must look inward and 
consider what federal laws and/or policies from which they are impacted could be influenced by 
the fundamental human rights principles enumerated within UNDRIP. As referenced hereinabove, 
these considerations will be significant, predicated on UNDRIP’s broad scope. As discussed, the 
rights at issue include, but are not limited to: 
 

• First Nations’ right of self-determination to decide what their future should be;  

• The right to be represented in the national government; 
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• The right to participate in national decision-making with respect to decisions that may 
affect their rights or their ways of life; 

• The right to be consulted with respect to any project that may affect them;  

• The right that any project that may significantly impact their rights and ways of life not be 
carried out without their prior, free and informed consent; 

• The right to regulate their internal affairs according to customary law and to establish, 
maintain and develop their own legal and political institutions; 

• The right to recognition and preservation of their cultural identity; 

• The right to use ancestral lands and natural resources according to their own tradition; 

• The right to profess and manifest their religion; 

• The right to pursue their traditional medicines and burial traditions; 

• The right to their traditional lands and natural resources; 

• The right to restitution for ancestral lands from which they have been removed; 

• The right to redress for any breaches of these rights; and 

• The right that all treaties and agreements with the state shall be honoured. 
 
 
First Nations will also have to turn their minds to the notion of FPIC, and how they would like it to 
inform existing processes, constitutional mandated or otherwise, in relation to the potential 
infringement of Aboriginal and Treaty rights. This includes giving sober reflection to existing 
consultation practices, such as the common law duty to consult arising by virtue of the Crown’s 
constitutionally derived obligation to act with honour in its dealings with First Nations. Does FPIC 
mean a veto? Does it mean a revision to the existing test addressing where the duty to consult 
and/or accommodate exist?  
 
Finally, First Nations by way of their Chiefs should push for mandates at the AFN to continue to 
advocate on these concerns for First Nations at the national level. The AFN has advocated, and 
will continue to advocate, for the effective domestic implementation of UNDRIP within Canada’s 
domestic sphere. Only by acting together can we ensure that the fundamental human rights 
embedded within its text are given a broad and liberal interpretation, advancing First Nations 
rights and moving forward the reconciliation of the divergent interest of First Nations and the 
government.  
 
 


