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Resolution no. 61/ 2019

TITLE: Assembly of First Nations' Participation in Court Actions regarding the
Constitutionality of the Greenhouse Gas Pollution Pricing Act

SUBJECT: Environment/Greenhouse Gas Pollution Pricing Act

MOVED BY: Chief Alvin Francis, Nekaneet First Nation, SK

SECONDED BY: Chief Melvin Hardy, Biinjitiwaabik Zaaging Anishinaabek ( Rocky Bay), ON

DECISION: Carried by Consensus

WHEREAS: 

A. Whereas the United Nations Declaration on the Rights of Indigenous Peoples ( UN Declaration) states: 

Article 32( 1): Indigenous peoples have the right to determine and develop priorities and
strategies for the development or use of their lands or territories and other resources. 

Article 32 ( 2): States shall consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and informed consent prior to
the approval of any project affecting their lands or territories and other resources, particularly in
connection with the development, utilization or exploitation of mineral, water or other resources. 

B. In the Paris Agreement, signed by Canada in April 2016, parties agreed that they should, when taking action on
climate change, recognize and respect the rights of Indigenous Peoples, 

C. The First Ministers adopted the Pan -Canadian Framework on Clean Growth and Climate Change ( PCF) 

outlining four pillars: pricing carbon pollution; complementary mitigation actions to reduce emissions across all
sectors; adaption and climate resilience; clean technology, innovation, and jobs; also agreeing to recognize, 
respect and safeguard the rights of Indigenous Peoples. 
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D. A central pillar of the PCF is carbon pricing, which gave rise to the Greenhouse Gas Pollution Pricing Act
GGPPA). This federal legislation was introduced to Parliament on March 28, 2018 and received Royal Assent

on June 21, 2018. 

E. Effective April 1, 2019, the GGPPA requires all Canadian jurisdictions to have a sufficiently stringent carbon
pricing system in place. Any province who fails to implement a sufficiently stringent carbon pricing system is
subject to the federal backstop as outlined in the GGPPA, including

a levy on fossil fuels; and

ii. an output -based pricing system for facilities producing greater volumes of carbon emissions. 

F. The governments of Ontario and Saskatchewan commenced constitutional references to their respective Court
of Appeal, asking the court to provide a decision as to whether the GGPPA was unconstitutional, in whole or in
part, 

G. The Assembly of First Nations ( AFN) intervened in both the Ontario and Saskatchewan Carbon References and
made submissions that a national response which respects First Nations rights, Title, jurisdiction and
responsibilities was critical given the disproportionate impacts that both climate change and carbon pricing pose
for First Nations. 

H. Both the Court of Appeal of Saskatchewan and Ontario decided the GGPPA was constitutional in whole, based

on the federal government' s " Peace, Order and Good Government Power" as a matter of national concern. The
Government of Saskatchewan is appealing its Court of Appeal' s decision to the Supreme Court of Canada and
Ontario is likely to follow suit. 

I. Manitoba has commenced an application for judicial review at the Federal Court, also questioning the
constitutional authority of the federal government to pass the GGPPA. Alberta has referred the question of the
constitutionality of the GGPPA to the Alberta Court of Appeal wherein it will argue against the constitutionality of
the legislation. 

THEREFORE BE IT RESOLVED that the Chiefs -in -Assembly: 

1. Direct the Assembly of First Nations ( AFN) to continue to advocate for a national response to the issue of
climate change which respects First Nations inherent rights, Treaties, Title and jurisdiction, including the
inherent right of self-determination in the area of carbon pricing. 
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2. Direct the AFN to intervene in the Governments of Saskatchewan' s and Ontario' s appeal on the constitutionality

of the Greenhouse Gas Pollution Pricing Act ( GGPPA), now before the Supreme Court of Canada. 

3. Direct the AFN to intervene in the Government of Manitoba' s Application for Judicial Review to the Federal

Court challenging the constitutionality of the GGPPA as well as the Government of Alberta' s reference to the
Alberta Court of Appeal challenging the constitutionality of the GGPPA. 

4. Direct the AFN to urge the Federal Government to work with First Nations directly to develop policies and
regulations under the GGPPA which respect First Nations inherent rights, Treaties, Title and jurisdiction, and
recognizes First Nations' inherent responsibilities to their traditional territories, including ensuring that there is
equity in the allocation of the revenues flowing from carbon pricing and that due consideration is given for First
Nations jurisdiction over the area of carbon pricing in their traditional territories. 
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