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Background 
 
In July 2014, after more than a half-year absence of communication from Aboriginal Affairs and 
Northern Development Canada (AANDC) regarding Comprehensive Claims Policy (CCP) reform, 
Minister Valcourt issued a press release announcing the unilateral appointment of Douglas 
Eyford as his Ministerial Special Representative (MSR) to lead “engagement with Aboriginal 
groups and key stakeholders to renew and reform the Comprehensive Land Claims Policy.” This 
was followed later that summer by AANDC posting information about “Renewing the Federal 
Comprehensive Land Claims Policy” on its website,1 which included a new “Interim Policy” on 
comprehensive claims that would provide the starting point for Eyford’s engagement, along 
with a portal for making comments about the new policy. 
 
Mr. Eyford met with some 100 Aboriginal groups and other “stakeholders” in the 4-5 months 
that followed to generate a report that was released in early April 2015. The AFN met with Mr. 
Eyford on several occasions and in a variety of contexts, and made a joint submission to Eyford 
as a part of the Coalition for the Rights of Indigenous Peoples. The Eyford Report is expected to 
be used by Minister Valcourt to inform Canada’s approach moving forward in dealing with 
Aboriginal and Treaty rights. No firm commitments have been made as to how or when this 
would occur. 
 
In an April 2015 generic letter sent to AFN and others, Minister Valcourt referred twice to 
building “a new framework for addressing section 35 Aboriginal rights”. As affirmed by the 
Eyford Report, the existing federal CCP is fundamentally flawed and the federal government is 
largely responsible. The government must accept responsibility for its failures and not saddle 
First Nations with devastating debt burdens. 
 
The Minister’s letter encourages First Nations to offer their input by sending their views to the 
government via a portal, or letters or one-to-one meetings. The government will then consider 
this feedback before it makes decisions on how to move forward. This approach contradicts the 
government’s own Interim Policy that states: “Canada recognizes the importance of working 
jointly with Aboriginal groups to identify timely and effective processes for the negotiation of 
modern treaties”. The current process does not live up to the spirit of this commitment. 
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Analysis 
 
The 12 points that follow speak to several critical issues arising from Canada’s current process 
to renewing the CCP, including the Eyford Report. As described below, there are serious 
concerns with the Eyford Report and the federal government’s policies and actions to date. 
 
1. General Comments on Eyford Report & Recommendations 
 

While containing some positive elements that could be pursued in a joint process, the 
Eyford Report is missing several key elements required to achieve the major shift in policy 
needed to reflect the strong place that First Nations and inherent Indigenous rights and title 
occupy in the current legal landscape.   
 
The positive elements that First Nations may wish to pursue include:  an emphasis on the 
need for a “reconciliation framework”, a shift to a “whole of government” approach, a focus 
on so-called “thin treaties”, and several references to the need for independent oversight 
and/or accountability. However what any of these terms would actually mean in policy and 
practice could be anything. The only way to properly fill in their meaning would be a 
dialogue process jointly designed with First Nations. 
 
A preliminary point also must be made about the need to refer to First Nations in a 
respectful manner. In both the Constitution Act, 1982 and international law, the term 
“peoples” is used in referring to the distinct status of Indigenous nations. The Eyford Report 
almost never uses the term "peoples", except in quotes and titles.2 Mr. Eyford’s preferred 
language is to refer to Aboriginal “communities” or “groups”. In a report meant to find a 
basis for a dialogue about Indigenous lands and other rights, not using the term "peoples" 
reflects an avoidance of issues rooted in the recognition of rights and obligations. Such 
choices are harmful to the cause of reconciliation.  

 
2. United Nations Declaration on the Rights of Indigenous Peoples 

 
The Eyford Report only gives passing reference to the UN Declaration, adopted by the UN 
General Assembly in 2007 after more than 20 years of negotiations. Canada endorsed the 
Declaration in 2010. The UN Declaration is a consensus, universal human rights instrument 
explicitly addressing the rights of Indigenous Peoples. There are 19 articles addressing 
Indigenous Peoples’ land rights either directly or indirectly. In particular, resolution of land 
disputes and redress for past failures to respect and protect the land rights of Indigenous 
Peoples is addressed in Articles 27 and 28. 
 
While not binding in the same manner as treaties, human rights declarations have diverse 
legal effects. The lengthy process through which the UN Declaration was elaborated, and 
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the global consensus which it now enjoys, reinforce the expectation of maximum 
compliance.3 
 
For any federal land claims policy to succeed, the standards affirmed in the UN Declaration 
must be respected and promoted. Canadian courts have already relied upon the UN 
Declaration in interpreting Canadian law.4 Further, the commitment to implement the 
Declaration was reaffirmed in the consensus Outcome document of the 2014 World 
Conference on Indigenous Peoples.5 
 
The UN Declaration is increasingly being used by UN bodies to interpret and apply 
Indigenous peoples' rights and related State obligations in international treaties. Similarly, it 
is crucial to rely upon international human rights law, including the UN Declaration, in any 
comprehensive land claims processes.  
 

3. Need to Integrate International Jurisprudence 
 
The Eyford Report ignores more than 30 years of international jurisprudence on Indigenous 
Peoples’ human rights. This is unacceptable. Such jurisprudence comes from UN treaty 
bodies, special rapporteurs, and other independent experts. It is an essential resource in 
ensuring federal policy and decision-making respects Indigenous Peoples’ most 
fundamental human rights, including their right to self-determination.  
  
The role of international human rights standards in the interpretation of domestic law is not 
contested. The Supreme Court of Canada has ruled that declarations and other 
international human rights instruments are “relevant and persuasive sources” for the 
interpretation of domestic law.6 In 2012, in discussing Canada’s endorsement of the UN 
Declaration, Canadian representatives told the UN Committee on the Elimination of Racial 
Discrimination: “Canadian courts could consult international law sources when interpreting 
Canadian laws, including the Constitution.”7 
  
The Supreme Court has also said that the legislature is presumed to act in compliance with 
Canada’s international obligations. Unless there is a clear, contrary legislative intent, 
domestic laws “will be presumed to conform to international law”. 8  This rule is especially 
important in regard to the right of Indigenous Peoples to self-determination, including self-
government. As affirmed in International Covenant on Civil and Political Rights and 
International Covenant on Economic, Social and Cultural Rights, Canada has an affirmative 
obligation to “promote the realization of the right of self-determination, and … respect that 
right, in conformity with the provisions of the Charter of the United Nations.”9 Such rules 
must necessarily apply to any federal comprehensive claims policy and related processes.  
 

4.  Doctrines of Terra Nullius and Discovery 
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The Eyford Report indicates that the terra nullius doctrine never applied in Canada. 
However, the Report does not take into account the related constitutional implications of 
the Royal Proclamation (1763). In referring to the “pre-existing” land rights of Indigenous 
peoples, the Supreme Court ruled in Tsilhqot’in Nation: “The doctrine of terra nullius (that 
no one owned the land prior to European assertion of sovereignty) never applied in Canada, 
as confirmed by the Royal Proclamation (1763)”.10  
 
This is because there are equitable principles11 in the Royal Proclamation that have applied 
throughout Canada since its creation and such principles preclude any unjust, discriminatory 
doctrines.12 Just as the Supreme Court concluded that the Proclamation confirms that the 
doctrine of terra nullius never applied in Canada, the same must be true in regard to the 
doctrine of discovery.13 Both these doctrines are also inconsistent with the constitutional 
principle to uphold the honour of the Crown. As affirmed in the International Convention on 
the Elimination of All Forms of Discrimination: “any doctrine of superiority based on racial 
differentiation is scientifically false, morally condemnable, socially unjust and dangerous, 
and that there is no justification for racial discrimination, in theory or in practice, 
anywhere”.14 
 
The Eyford Report fails to address the doctrine of discovery, despite its racist nature and 
ongoing adverse effects – including in the comprehensive claims context. In particular, the 
Report does not question how the Crown can unilaterally assert sovereignty over Indigenous 
peoples’ title lands. As emphasized in a 2014 Permanent Forum on Indigenous Issues study: 
“The Doctrine of Discovery is significant globally not only for abuses in the past, but also for 
its ongoing far-reaching consequences. Such colonial doctrines must not prevail in practice 
over human rights, democracy and the rule of law.”15  
 
A substantive dialogue with Canada about the lingering elements and impacts of colonial 
legal doctrine that have been found to be violations of human rights is long overdue. 

 
5.  Sovereignty and Jurisdiction 
 

The Eyford Report makes numerous references to Crown sovereignty. These include 
reconciling the prior Aboriginal occupation of North America with Crown sovereignty, as well 
as balancing Aboriginal rights with Crown sovereignty. However, in Haida Nation, the 
Supreme Court emphasized: “Treaties serve to reconcile pre-existing Aboriginal sovereignty 
with assumed Crown sovereignty”.16 While the Eyford Report includes a reference from 
Haida Nation to “reconciling sovereignties”, it makes no recommendations and offers no 
analysis on this fundamental matter. 
 
Eyford declares that, in Tsilhqot’in Nation, “Aboriginal title does not come with a declaration 
of Aboriginal self-government”.17 His report fails to acknowledge that, in regard to Aboriginal 
title land, the Tsilhqot’in Nation decision concluded that Indigenous Peoples have the 
collective right, inter alia, to “decide how the land will be used” and to “pro-actively … 
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manage the land”18 and to “control”19 the land. In light of “pre-existing Aboriginal 
sovereignty and territorial rights”,20 these constitutional rights include inherent self-
government powers.21 Canada’s Constitution includes three orders of government – federal, 
provincial and Indigenous.22 
 
Regarding European assertion of sovereignty in Canada, the Supreme Court ruled in 
Tsilhqot’in Nation that: “Aboriginal title post-sovereignty reflects the fact of Aboriginal 
occupancy pre-sovereignty, with all the pre-sovereignty incidents of use and enjoyment that 
were part of the collective title enjoyed by the ancestors of the claimant group - most 
notably the right to control how the land is used.”23  
 
Prior to, and at the time of, European assertion of sovereignty, Indigenous Peoples exercised 
inherent and sovereign governmental powers through their own laws and authority. Any 
comprehensive land claims policy reform must acknowledge the legal reality of Indigenous 
sovereignty and jurisdiction. 
 

6.  Tsilhqot’in Nation Decision 
 

The Eyford Report diminishes the significance of the Tsilhqot’in Nation decision when it 
states: “While the Tsilhqot’in Nation obtained a declaration of title in its action, 
implementing the decision will require negotiations with the Crown.”24 The Report adds: 
“the decision does not address the practical implications of Aboriginal title. As a result, the 
Tsilhqot’in Nation’s Aboriginal title is a starting point for discussions with the government of 
British Columbia and Canada to address a wide range of related issues”.25 
 
A finding of aboriginal title is much more than a mere starting point for negotiations. As 
international human rights decisions confirm, the inherent rights and title of Indigenous 
peoples have significant legal implications and governments must respond with changes to 
their legal regimes, policies and operational practices. This is especially the case where 
resource development issues are at stake that can affect Indigenous Peoples’ human rights, 
including their cultures, natural resource wealth, security and well-being.26  
 
Cooperation and negotiations can prove beneficial but, at the same time, First Nations have 
an alternative to a negotiated agreement, that is, to act on their own understanding of their 
inherent rights and title which are already recognized and have immediate legal effects. The 
Crown’s failure to accept this reality underscores why the current policy and related 
negotiating mandates have failed to produce very many modern Treaties. 
 
 
The Report also does not mention that any intrusions must be consistent with the Crown’s 
fiduciary duty to the Aboriginal group.27 Incursions on Aboriginal title “cannot be justified if 
they would substantially deprive future generations of the benefit of the land”.28 It is not 
sufficient that government projects be justified on the basis of a “compelling and substantial 
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public interest”.29 They must also be consistent with the Crown’s fiduciary duty to the 
Aboriginal group. Yet the Report does not indicate how new modern treaties could 
safeguard future generations from incursions – such as proposed projects contributing to 
climate change. 
 
The federal government cannot unilaterally exclude the effects of climate change from the 
comprehensive claims process and other processes, when assessing the effects of proposed 
resource development on Aboriginal title. Some climate change impacts are predicted to be 
irreversible30 and would significantly affect present and future generations. In view of their 
inadequate responses,31 federal and provincial governments may find it exceedingly difficult 
to satisfy the “minimal impairment”32 and other criteria required of them as fiduciaries. 

 
7. Need for a Human Rights-Based Approach 
 

The Eyford Report affirms: “In all cases, Canada’s negotiation mandates are not informed by 
an Aboriginal group’s pre-existing Aboriginal rights.”33 The Report acknowledges: “Previous 
reviews of the comprehensive land claims policy, including the Coolican, Hamilton, and Royal 
Commission Reports, have emphasized the importance of negotiations being grounded in 
the recognition of pre-existing Aboriginal rights and not their surrender or 
extinguishment.”34  
 
However, the Eyford Report rejects a rights-based approach for modern treaty negotiations. 
Instead, it suggests a new middle ground “rights-informed” approach.35 Canada would 
perform “a preliminary assessment of the group’s claimed Aboriginal rights” and “where 
satisfied, a general recognition at the commencement of negotiations that the group has 
specific pre-existing Aboriginal rights and that the purpose of negotiations is to reconcile and 
affirm those rights”.36 This suggestion fails to recognize that for decades the government has 
shown extreme inflexibility in assessing Indigenous Peoples’ rights. This was confirmed in 
former Special Rapporteur Anaya’s 2014 report, following his visit to Canada.37 It also still 
suggests a process where Canada would have the upper hand by imposing its own narrow 
views of rights to shape the parameters for negotiations.  
 
The Eyford Report recommends that Canada should “develop an alternative approach for 
modern treaty negotiations, one informed by the recognition of existing Aboriginal rights, 
including title, in areas where Aboriginal title can be conclusively demonstrated.”38 This 
would in effect create a double standard – Aboriginal title would have to be conclusively 
demonstrated in legal terms, while the federal government would not have to demonstrate 
a definitive legal basis for its “assumed” Crown sovereignty over Aboriginal title lands. 
 
In regard to a human rights-based approach, the Eyford Report should have examined 
international standards. For example, the UN High Commissioner for Human Rights has 
emphasized: “The rights-based approach must be the starting point for all our endeavours … 
in both the public and private sectors. … [T]his is an approach that involves human rights 
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strategies of governance, namely, that we take the basic human rights as the starting point 
for governmental programmes and the programmes of national, regional and international 
institutions.”39  
 
Further, the UN Development Group underlines: “The human rights standards contained in, 
and principles derived from … the United Nations Declaration on the Rights of Indigenous 
Peoples and other international human rights instruments, as well as the recognition of 
indigenous peoples’ collective rights, provide the framework for adopting a human rights-
based and culturally sensitive approach when addressing the specific situation of indigenous 
peoples.”40  

 
8. Reconciliation & Human Rights 
 

The Eyford Report rightly places considerable emphasis on reconciliation. However, there 
cannot be reconciliation without a human rights framework and jointly designed processes 
for developing major policy change. Genuine reconciliation requires an approach that is built 
on a foundation of mutually reinforcing principles of justice, non-discrimination, respect for 
human rights, good governance, democracy, rule of law, and good faith.41 
 
The process of reconciliation must include redress. Redress must include decolonization 
processes that effectively restore Indigenous Peoples' sovereignty and jurisdiction in 
contemporary contexts to achieve reconciliation.42 Key issues relating to making 
jurisdictional space for Indigenous sovereignty and self-determination, including the 
effective operation of distinct Indigenous legal orders over their territories, urgently require 
resolution.  
 
Since 2006, the government has taken unilateral positions at international forums to 
undermine Indigenous Peoples’ status as “Peoples” and their rights, as well as the UN 
Declaration. Such ongoing adversarial actions erode confidence and trust. Genuine 
reconciliation is not possible when such far-reaching and prejudicial conduct continues to 
take place at the international level. To achieve reconciliation, the government cannot 
continue to undermine Indigenous Peoples' human rights in other fora. In its May 2015 
Report, the UN Permanent Forum on Indigenous Issues has strongly criticized such 
“unprincipled positions and actions of States”.43  

 
9. Pre-1975 Treaties 
 

Treaties that include surrender language in the written text do not reflect a shared 
understanding of these agreements. There are a number of references to pre-1975 Treaties 
in the Eyford Report that are too resolutely dismissive of First Nations positions on 
important matters such as extinguishment. The first sentence in the introduction is an 
example: “Throughout present-day Canada, the Crown entered into treaties with Aboriginal 
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peoples who surrendered their claims to land in return for reserves and other 
consideration.” 

 
Treaty First Nations did not surrender “their claims to land” nor title to traditional Territories 
for that matter. Provisions in written versions of many pre-1975 Treaties that the Crown 
relies on as proof of extinguishment do not reflect what was agreed to orally, and represent 
in most, if not all cases, efforts to claim First Nations land and resources through fraud and 
bad faith. For example, Nigel Bankes has written in regard to Treaty 7: “Instead of 
extinguishment, the tribes contemplated sharing and an ongoing relationship between 
settler society and tribal society. This understanding would have been reinforced by the 
tribal understanding of the treaty as dealing with peace and by the assurance that they 
would be able to continue to hunt across the open prairie as before and would not be 
confined to reserves.”44  
 
In other sections of his report however, Mr. Eyford acknowledges: “By today’s standards, 
these agreements would be considered unconscionable transactions because of the 
imbalance in power between the parties and the nature of the bargains.”45 He also 
acknowledges that the current CCP has limited reach and does not address the “interests” of 
“beneficiaries of historic treaties” among other exclusions.46 
 
All of this shows the need for the federal government to frankly acknowledge that there are 
fundamental issues of bad faith respecting some key provisions in the written versions of 
Treaty authored by the Crown. 

 
10.  First Nations’ Debt Load 
 

The Eyford Report highlights the extreme inflexibility of the federal government in 
formulating its positions and mandates: “Canada is considered an uncreative negotiating 
partner. Many Aboriginal groups described a cookie cutter, take it or leave it approach 
instead of interest-based, good faith negotiations. … There were also complaints that 
dialogue at tables is constrained because federal mandates are narrowly construed.”47 
Further, “Treaty-making is not a sufficient priority across the government with the result that 
many departments and agencies are unresponsive and seldom called to account. … Canada’s 
approval process is a significant barrier to progress.”48  
 
The Report adds that it is “costly to maintain negotiations that drag on year-after-year. … 
High debt loads are a disincentive for Aboriginal groups to enter treaty negotiations and, for 
those already in the process, to leave because doing so will trigger repayment of their 
loans.”49  
 
The Eyford Report does not take into account that systemic problems within the federal 
government require Indigenous peoples to maintain negotiation infrastructure – such as 
office space and staff. The Report documents “institutional barriers and process 
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inefficiencies”,50 including that the government is largely responsible for unreasonable 
delays of two or more years.51 The Report does not provide an analysis of the impact of high 
debt loads on treaty implementation and the achievement of the spirit and intent of those 
treaties. The Report recommends that “Canada should standardize its funding approaches 
across the country and develop consistent and transparent negotiation cost guidelines”.52 
For the federal government to act unilaterally would be highly unjust, since it is First Nations 
that are suffering from debilitating debt loads. 
 
The Report is incorrect when it states “loan data for the James Bay and Northern Quebec 
Agreement and the Northeastern Quebec Agreement is unavailable.”53 The JBNQA specifies 
that the cost of negotiations of the James Bay Crees and Inuit of Québec were paid by the 
Québec government.54 In the case of the Northeastern Quebec Agreement (NEQA), the costs 
of negotiations of the Naskapi was shared by the governments of Canada and Québec.55 In 
addition, the cost of negotiations of the Crees and Inuit in regard to the NEQA was 
reimbursed by the two governments.56 These examples constitute precedents for the federal 
and provincial governments to cover the cost of negotiations of the Indigenous peoples 
involved as a general rule. 

 
11.  Treaty Implementation 
 

With respect to treaty implementation, the Report’s recommendations appear to be a step 
in the right direction. Increased awareness, oversight and accountability; adequate training 
of federal officials; centralized coordination and oversight; collaboration with the Land 
Claim Agreement Coalition (LCAC); appropriate interpretation within the spirit and intent of 
the treaties; and, annual reporting in Parliament are the minimum requirements for the 
timely achievement of treaty implementation obligations.  
 
In addition, the ongoing application of the principle of reconciliation must be applied to 
post claim issues and concerns, which necessarily develop over time, just as it is applied to 
the negotiations of the agreements. The continued endeavour of the LCAC/AANDC Working 
Group, which has stalled in recent months, will be essential to putting these 
recommendations into practice.  

 
12.  Federal Follow-up Process on the Eyford Report 

 
The follow-up process suggested by Minister Valcourt with respect to the Eyford Report is 
entirely unilateral, and is not a process at all. Proper engagement must be jointly initiated, 
collaboratively carried out, and sustained through to a logical conclusion. There has been 
none of this.  
 
The current comprehensive claims review process as set out in various statements issued by 
the Minister since July 2014 do not exist in isolation from other initiatives that have 
preceded it – including the Senior Oversight Committee (SOC) process that was initiated 
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early in 2013. Although superseded by the Tsilhqot’in Nation decision, the SOC process 
served as an important learning experience in the comprehensive claims review process.  
 
Following a meeting in January 2013 between the Prime Minister and First Nation leaders 
from across Canada, a senior officials’ process was established with representatives from 
the Prime Minister’s Office, the Office of the Privy Council, the Minister’s office, AANDC, 
and the Assembly of First Nations (AFN) to review the existing CCP and consider policy 
options (i.e., the SOC). This was a joint process combining both extensive technical 
engagement and senior political oversight to: 
 

…examine Canada’s various policies respecting comprehensive claims (CCP) to more 
efficiently and effectively reconcile the section 35 rights and interests of Aboriginal 
peoples with the rights and interests of all Canadians and propose options to renew, 
update or reform the policy framework to more effectively address section 35 rights in 
Canada.57 

 
The substantive focus of the SOC table was set out in the Terms of Reference: recognition / 
reconciliation; certainty; shared territories; fiscal arrangements; expeditious resolution; self-
government; accountability; land status. Despite efforts that went into this process over a 
period of 8-10 months, the terms of reference for the SOC were not renewed by Canada 
and work that was well underway was unilaterally halted mid-stream in December 2013.  
Instead, the Minister unilaterally appointed Mr. Eyford leading to the situation currently 
under discussion. 

 
Concluding Thoughts 
 
Whether one perceives the Eyford Report as positive or negative, the process that surrounds it 
is inescapably problematic. Regardless of how many times Indigenous Peoples may be invited 
to provide comments or feedback to the Minister, a process that is unilaterally prescribed, and 
where outcomes are entirely the purview of Canada, cannot be deemed to be “joint” in any 
sense of the word. This is not collaboration.  
 
For true reconciliation to be achieved, Canada, as well as the provinces and territories, must 
share decision-making, recognize First Nations’ inherent rights and jurisdiction and work with 
Indigenous Peoples as equal partners in n such key processes as Comprehensive 
Claims. Government positions must be fully consistent with Canadian constitutional and 
international human rights law, including the UN Declaration on the Rights of Indigenous 
Peoples.  
 
There is no denying the failure to respect Indigenous Peoples’ land and resource rights in 
Canada. In Tsilhqot’in Nation, the Supreme Court emphasized: “What is at stake is nothing less 
than justice for the Aboriginal group and its descendants, and the reconciliation between the 
group and broader society.”58 Such a statement must guide our collective work. 
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Indigenous legal orders, jurisprudence, governance and self-determination must all be 
respected if such processes hope to succeed and advance Nation-building. Governments cannot 
show up at the table expecting to advance the status quo. We must move past denial and 
honestly engage in a commitment to change.  
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