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Introduction  

This discussion paper has been prepared as part of a contribution to an ongoing dialogue 
between and among First Nations and with Canada regarding the implementation of Aboriginal 
title and rights, including treaty rights, and Canada’s existing comprehensive claims policy (CCP). 
The objective of this paper is to support the development of a new federal policy/approach to 
addressing the ‘land question’ based on recognition and reconciliation with First Nations. 
Fundamentally, First Nations take issue with Canada’s current approach, policy and mandates 
which suggest Indigenous peoples should make ‘claims’ for lands and resources which they 
have never ceded or surrendered to the Crown and over which the Crown now has a legal 
responsibility to consult and accommodate those First Nations’ interests. Canada’s current 
approach to the “land question” has not been significantly considered nor the policy and federal 
mandates updated since 1993. Consequently, the approach, policy and mandates do not 
adequately reflect present legal requirements for recognition and reconciliation. Nor do they 
address the political need to facilitate the timely resolution of issues between and among First 
Nations and the Crown through a variety of options for reconciliation and not simply through 
the making of a “land claim” leading to, if ever achievable, a “final agreement”.   

Following the meeting on January 11, 2013, between the Prime Minister of Canada and First 
Nation leaders from across Canada, a Senior Oversight Committee (CCP SOC) was established 
by the Prime Minister’s Office with representatives from that office, the Office of the Privy 
Council, Aboriginal Affairs and Northern Development Canada (AANDC) and the Assembly of 
First Nations (AFN) to review the existing CCP and consider new policy. The ongoing work of 
First Nations across Canada in relation to policy development and process and mandating 
reform, and the recent formation of CCP SOC, come together to create a unique opportunity 
that enables a reconsideration of Canada’s approach to these issues. There is a strong 
connection between the work of the CCP SOC and the second SOC that was established after 
the January 11 meeting with the Prime Minister to address treaty implementation. First Nations 
with historical treaties, and indeed those with modern treaties, each face issues with 
implementation and must still reconcile with Canada and it is, therefore, important to frame 
any new policy to replace the CCP accordingly.   
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Approach Taken & Organization of the Discussion Paper 

The discussion paper is based on the views expressed by First Nations and others across Canada 
that recognition, rather than denial, is the basis upon which First Nations must be able to 
exercise their inherent Aboriginal title and rights, including treaty rights, over the lands and 
resources they have historically occupied. Recognition is the basis upon which decades of costly 
and time-consuming legal wrangling can finally be displaced.   

Recognition encompasses the inherent right of First Nations to exist alongside all Canadians, 
and, to do so, on a basis that fully respects their right to be self-determining in the pursuit of 
social, economic, political and cultural objectives. The starting point for engagement between a 
First Nation and the Crown cannot be subject to conditions or limitations with respect to the 
scope and extent of recognition.   

A policy that addresses Aboriginal title and rights, or treaty implementation, that is grounded in 
the recognition of First Nation peoples and societies, begins to level a playing field that has long 
been skewed against Indigenous peoples, and is the subject of both domestic and international 
criticism. The unequivocal recognition of First Nations as a starting point for the resolution of 
outstanding Aboriginal title and rights issues, including treaty rights, would confer equivalence 
with respect to the status of the parties to a negotiation. Recognition does not in and of itself 
predetermine the outcome of reconciliation or any negotiation in respect thereof. However, 
reconciliation does arise from a respectful relationship among parties, where the path forward 
is mutually determined rather than unilaterally prescribed. A policy framework that has this as a 
starting point has a far greater likelihood of achieving success. 

The discussion paper has been organized based upon a proposed outline/framework of a new 
federal policy (see Appendix A). Rather than attempt to set-out new language for the policy, this 
document seeks to highlight key issues for discussion, and includes a number of questions to 
focus that discussion and that will need to be considered in the development and eventual 
drafting of any new policy based on recognition and reconciliation.   

The paper does not purport to represent the position of any particular First Nation or the 
BCAFN/AFN, nor does it address every issue that may need to be examined by the CCP SOC. 
Instead, this paper seeks to stimulate a dialogue about these issues with First Nation leaders 
and communities to raise questions that are likely to arise in the context of reforming the CCP.  

Consequently, the issues in this discussion paper reflect a non-exhaustive list of what might be 
envisioned as key elements for any new federal policy approach to recognition and 
reconciliation. There are additional issues that could have been listed herein, including issues 
that would arise incrementally, depending on the approach taken to the reconciliation of 
Aboriginal title and rights in a specific context. Further issues can be added or merged based on 
information that becomes available.  

For a condensed list of policy reform objectives referenced in this Discussion Paper (see 
Appendix B). 

Summary discussions around some principles and guidance gathered from various reports and 
studies (also see BCAFN Summary Document: Comprehensive Claims—AFN 8 Action Items 
Consensus Document and Related Reports and Studies), BCAFN/AFN resolutions, as well as 
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engagement with the AFN Comprehensive Claims Policy Ad Hoc Working Group are also 
included in this discussion paper.  

Reforming a policy/approach based on recognition and reconciliation would involve 
augmenting/renewing/reforming a variety of Canada’s existing policies, including: 

 1981 – In All Fairness 

 1982 – Outstanding Business 

 1986 – Comprehensive Land Claims Policy 

 1993 – Federal Policy for the Settlement of Native Claims 

 1995 – The Government of Canada’s Approach to Implementation of the Inherent Right 
and the Negotiation of Aboriginal Self-Government 

 2007 – Justice at Last 

 2011 – Aboriginal Consultation and Accommodation Guidelines 
 

Legal Principles 

Since 1982, more than forty Supreme Court of Canada decisions have provided guidance on the 
nature and content of Aboriginal rights, including Aboriginal title to land, and on the Crown's 
obligations with respect to such rights. AANDC has identified risks and potential consequences 
arising from these cases, and has made some changes to policies and practices. However, 
development of policies that adequately respond to these court decisions has been slow or non-
existent.  

The Supreme Court has made it clear that pre-existing Aboriginal or First Nations’ sovereignty 
must be reconciled with assumed Crown sovereignty. The Supreme Court also interprets treaty 
negotiations as a "reconciliation" process in which rights of First Nations are implicitly 
recognized since negotiations on those rights are taking place. The state of the law is, 
accordingly inconsistent with the federal government's position that modern treaty 
negotiations are essentially based on policy and conducted "without prejudice", and that the 
Crown does not recognize rights until after a final agreement is ratified and then only in 
accordance with the agreement. The inherent problem in Canada’s current CCP and approach is 
confirmed by the actions of Crown negotiators who routinely ignore key legal principles 
established by the Courts and refuse to recognize First Nations’ existing rights.   

Nonetheless, courts strongly support negotiations as the preferred means of reconciling 
governments' and First Nations' interests, including reconciling Crown title with Aboriginal title. 
It is, therefore, important that any new policy clearly sets out what Canada understands to be 
the legal principles that are guiding recognition and reconciliation; both for the comfort of First 
Nations whom are seeking to engage, and to ensure federal officials and negotiators are held 
accountable in respecting and acting in accordance with these legal principles.    

The principles guiding recognition and reconciliation would include principles articulated by the 
courts in implementing section 35 of the Constitution Act, 1982 in respect of (1) Reconciliation, 
(2) Negotiations, (3) Honour of the Crown/Fiduciary, (4) Recognizing/Balancing, (5) Consultation 
and accommodation, and (6) Interpretation. Select principles from the United Nations 
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Declaration on the Rights of Indigenous Peoples (UNDRIP) could also be considered for 
inclusion. In doing so, Canada would demonstrate how it intends to implement the UNDRIP.  

Finally, while the need to recognize the legal concept of Aboriginal title, as ascribed in the 
courts, is critical, First Nations have also expressed their desire that consideration of Aboriginal 
concepts and perspectives of Aboriginal title, and relatedly tenure and ownership, be 
considered in any new policy.  

 

1. Recognition of First Nations 

a. Who and what is recognized 

Discussion  

The new approach must be premised on reconciling pre-existing First Nation title and the 
title of the Crown in a fair and transparent manner. The challenge for Canada will be making 
a broad policy statement with respect to recognition. Canada has been careful in previous 
iterations of its policy to suggest that First Nations have territorial rights but never to affirm 
those rights until after a final agreement has been negotiated and ratified. The language in 
the existing policy is loose regarding occupation and typically refers to the claims of 
Aboriginal peoples that are as of yet unsubstantiated and not necessarily agreed to by the 
government. For the new federal policy to have significance to First Nations it will be 
necessary for the policy to build on the 2011 Aboriginal Consultation and Accommodation 
policy and to provide a statement on recognition in advance of reconciliation. 

A new policy must recognize the pre-existing Aboriginal title and rights and must establish a 
framework for the exercise of those rights and other rights defined in a modern treaty or 
other arrangements. A new policy could seek to achieve recognition at several levels and 
through different approaches and mechanisms. Representatives of the Crown dealing with 
First Nations will need to have the necessary flexibility and multiple options to address 
reconciliation built into their mandate, taking into account complexity of relationships and 
issues. As such, the new policy framework on reconciliation will need to provide the reader 
with a clearer understanding of how Canada will approach reconciliation that is pragmatic 
and not simply linear, leading to a final agreement. 

Further, the current CCP is quite vague which, arguably, can be a good thing if it allows for 
broader interpretation and flexibility for those implementing it. But, equally, it can handcuff 
negotiators because those that are responsible for implementing the policy can take a 
narrower interpretation of the policy than the framers of the policy intended. This can 
restrict negotiating flexibility which can lead to an inability to achieve reconciliation and is, in 
fact, what First Nations argue they are facing in BC where there is little flexibility in mandates 
and where the only mechanism to resolve claims under the current comprehensive claims 
process is through the BC treaty-making process. The BC treaty-making process effectively 
excludes approximately half of the First Nations in BC who either do not agree with the 
process or with the specific mandates taken by Canada at their negotiating tables which has 
caused their tables to stall. Consequently, there is no effective mechanism to resolve claims 
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in BC with the remaining First Nations who are not meaningfully engaged or engaged at all, 
in the BC treaty-making process. The existing BC treaty-process has serious consequences for 
Canada’s (and by implication the BC government’s) long-term ability to reconcile with First 
Nations in any meaningful way and has been the topic of numerous studies, including a 
recent report of the Standing Senate Committee on Aboriginal Peoples.  

The new policy should make it clear that while progress is being made with some First 
Nations in BC, the new policy is intended to facilitate a broad array of arrangements with 
First Nations under the banner of recognition and reconciliation, arrangements which may or 
may not lead to comprehensive final agreements/modern treaties. The assumption being the 
degree of certainty Canada seeks to achieve may not necessarily have to be achieved by a 
modern treaty arrangement, but could be achieved through any number of practical and 
efficient arrangements.  

Strength of claim analysis is conducted by Canada before it agrees to negotiate with groups 
outside of BC, where, arguably, recognizing “who and what” may be easier than in BC. In BC, 
limited strength of claim analysis has been undertaken, given that the only option for 
negotiating title and rights is currently through the BC treaty-making process which is a 
political, not legal, process (although there are, of course, legal consequences to final 
agreements). Participation in the BC treaty-making process is voluntary with entry into the 
process being overseen by the BC Treaty Commission. While there may be an assumption in 
BC that the proper Aboriginal title holder is being represented in treaty negotiations, in the 
context of true recognition followed by reconciliation, this problem with the BC treaty-
making process raises serious questions regarding with whom Canada should be, and may be 
currently, negotiating. This becomes an even bigger problem where the courts start to define 
Aboriginal title and set out the test for establishing it.     

In the inherent right of self-government policy, Canada recognizes that there is an inherent 
right of self-government but is careful not to recognize any particular Aboriginal group as 
having those rights. While the rights are recognized to exist at law, they are not attached to a 
specific Aboriginal group. Consideration will need to be given as to whether Canada is 
prepared to recognize Aboriginal title and rights (including governance) in those areas where 
final agreements or other arrangements have not been reached and for First Nations, 
whether or not it will be acceptable to First Nations leadership if recognition is broad-based 
without attachment to a particular Nation.   

Questions 

1. Can specific recognition only be given to the group that represents the “proper title 
holder”? If yes, how would Canada determine who is the proper group? 

2. What is the process to determine the proper title holder? Is it a “strength of claim” 
analysis”, and, if so, who undertakes this work?   

3. Should Canada be prepared to recognize title broadly, without definition or 
attachment to a particular Nation, would this be acceptable to First Nations as a 
basis for moving forward with reconciliation? 
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4. If recognition is broadly stated, when does recognition for a particular Nation occur? 
Does it only occur after an agreement has been reached, and if so what type of 
agreement? Can it, and if so should it, occur before? 

5. What are the pros and cons of the different approaches that could be taken with 
respect to recognition in advance of a final decision by the Supreme Court as to the 
scope and extent of Aboriginal title?  

6. Should the federal policy seek to address recognition and reconciliation with Nations 
that may be raising the same issues in court (the litigation v. negotiation question)?  

7. Should the federal policy guide the negotiations of out of court agreements, 
assuming more title cases proceed once a test by the Supreme Court has been 
confirmed?  

 

b. The effect of recognition 

Discussion 

When Canada recognizes the Aboriginal title attached to a particular Nation, the policy will 
need to address the effect of that recognition. The effect of recognition could be to facilitate 
agreements with First Nations with a range of options available to federal negotiators, 
depending on the priorities of the First Nation, its capacity and any extenuating 
circumstances. The policy needs to be flexible and not just about achieving a final 
agreement. The policy could give examples of the types of 
agreements/arrangements/initiatives that Canada supports. In cases where a 
provincial/territorial government is involved, this could mean supporting in various ways 
(financially, legislatively, or otherwise), when a Province and a First Nation have come to 
terms with respect to some aspect of reconciliation based upon recognition. 

Questions 

1. What are a Nation’s obligations, if any, after recognition? 

2. What are Canada’s obligations, if any, after recognition? 

3. What effect, if any, would recognition have legally? And how might it be relied upon 
in court?  

4. What should happen to current negotiations where the Aboriginal group(s) may not 
represent the proper, or only, title holder? [either: 1) because the group is a subset of 
the proper title holder (belongs to the same linguistic/cultural group), or 2) are 
speaking for lands that are shared with another Nation, or 3) where they are not the 
proper title holder (the land belongs to a different linguistic/cultural group]? 
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c. No extinguishment of Aboriginal title and rights 

Discussion 

The new policy must recognize that Canada’s continued requirement for “surrender” within 
settlement agreements creates barriers to achieving reconciliation to land issues. A new 
policy must be devoid of extinguishment language in any form. A policy aimed at reconciling 
Aboriginal title and rights and with that of the Crown must be facilitative rather than 
restrictive.    

 

2. Types of Reconciliation  

Discussion 

First Nations are in consensus that they are looking for recognition from government on the 
question of Aboriginal title and rights, including governance rights. That said, it is understood 
that there are limitations on the recognition that Canada can provide in all areas and 
consequently the types of reconciliation that might be available at any given time in any 
particular circumstance. In part, this is because the federal government only has jurisdiction 
over federal lands and cannot provide recognition over provincial Crown lands, where the 
provinces need to be involved. However, as an incremental step for some Nations, or as a 
phased approach, recognition of Aboriginal title and rights (including governance rights on 
existing reserve lands) can be a first step to broader reconciliation.     

Consideration, therefore, will need to be given to the range, scope and types of reconciliation 
arrangements/mechanisms that are contemplated under the new policy. If the policy is no 
longer simply geared to reaching final agreements but is broader, it will need to provide 
examples and guidance on what the full range of arrangements might look like and the 
mechanism in place to support reaching them. It may also be useful to consider the need for a 
staged or phased approach and being realistic about taking into account the limitations of the 
federal government, the role of the provincial governments (where applicable), and the fact 
that many First Nations need to continue to progress in their own internal Nation rebuilding 
work in order to act on their Aboriginal title and rights and concomitant responsibilities 
(sometimes referred to as the need for “capacity development”). Also, due to overlap issues 
and shared territory, incremental approaches may be more favourable. Examples of staged 
approaches to reconciliation are discussed throughout this paper in specific sections.   

In BC, there are now many examples of reconciliation agreements between the provincial 
Crown and First Nations with communities that are both negotiating and not negotiating under 
the BC treaty-making process. These include resource revenue sharing agreements, shared 
decision-making over traditional territory, as well as the process for dealing with land referrals 
as part of consultation and accommodation responsibilities. Canada needs to consider how its 
new policy would address federal participation, where appropriate, in such discussions and 
regardless of whether or not a First Nation is involved in treaty negotiations. Under the current 
approach/policy, Canada is missing from many important reconciliation discussions where 
Canada’s presence may be requested or even legally required.   
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Under the BC treaty-making process, the concept of ‘interim measures’ has been a part of that 
process since its inception and Canada has participated in some of these arrangements, now 
referred to sometimes as ‘incremental treaty arrangements’. Recommendation 16 of the 1991 
BC Claims Task Force Report states: "The parties [should] negotiate interim measures whenever 
an interest is being affected which could undermine the process." With respect to 
reconciliation, this requirement would necessarily extend today to any First Nation with title 
and rights affected by the actions of the Crown and regardless of whether the First Nation is 
formally trying to negotiate a treaty.   

Consideration should also be given as to whether or not this policy is a high level policy that 
addresses recognition and reconciliation with both First Nations that have historical treaties as 
well as those that have un-extinguished Aboriginal title and rights and, if so, what those 
arrangements might look like and the mechanism to facilitate them. Currently, there is a 
separate senior oversight committee addressing the Prime Minister’s commitment with First 
Nations to address treaty implementation issues, and it will be important to monitor how this 
work unfolds and what deliverables are contemplated. If there is a policy statement around 
treaty implementation to be developed, this could either be a standalone statement or 
potentially incorporated into a broader statement on reconciliation as considered herein. It is 
not recommended to develop this section of a policy statement at this time, other than to keep 
a marker should it be considered favourable to take this approach after the work of the treaty 
implementation senior oversight committee has been more fully developed. What is clear is 
that in a number of areas there is a convergence of opportunity and requirements to address 
the same issues of reconciliation whether or not they are in an historic treaty context or with 
First Nations that have un-extinguished Aboriginal title and rights. 

Questions 

1. What are the types, range and scope of reconciliation arrangements contemplated and 
what mechanism would need to be developed to facilitate the different types of 
arrangements? Should there be a phased/staged approach? 

2. What is the relationship between this policy work and that of the SOC treaty 
implementation group? 

3. Is it the objective that all First Nations in Canada, whether with historical treaty, modern 
treaty, or no treaty, are afforded the same recognition and opportunities for 
reconciliation?  

4. Does it make sense to have one high level recognition and reconciliation policy as 
opposed to numerous policies addressing the somewhat artificial distinction between 
First Nations with modern treaties, historical treaties and those without treaty? 

5. How similar or different would the governing structures or level of recognition be for 
those Nations that have modern treaties, historical treaties and those that have no 
treaty?  
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3. Reconciliation Mechanisms 

a. Triggers for Reconciliation  

Discussion 

Policy consideration will need to be given to the triggers for the federal government 
engaging with a specific First Nation or group of First Nations, however politically organized, 
with respect to recognition and reconciliation along a continuum of options of which the 
final option might be entering into a final agreement/modern treaty. How Canada engages is 
absolutely critical and in particular in BC where the options are limited, practically speaking, 
to participation in the modern BC treaty-making process. The existing CCP is problematic and 
prejudicial to engagement, reconciliation and achieving certainty given the new modalities 
since the 1993 policy was approved. 

For those Nations that chose to engage and want to negotiate with the Crown the policy 
needs to be clearer on the triggers a First Nation may use to commence the process. The 
current policy, while making brief reference to the BC treaty-making process, does not reflect 
that it is now, with the exception of going to court, the only avenue open to a First Nation to 
establish a negotiating table to resolve the land question. Consequently, over 50 percent of 
the First Nations in BC are not actively at any formal negotiating table that includes Canada. 
There are, as discussed above, however, instances where the province and First Nations are 
engaged in what are reconciliation discussions/negotiations outside of the BC treaty-making 
process and often with First Nations or groups of First Nations that have never been a part of 
the BC treaty-making process or if they have, are no longer active. This is very telling and in 
many cases Canada should be at the table in some formal capacity, providing support to the 
resolution which can come in terms of bringing cash as well as addressing matters of 
governance and other issues that fall within its purview of section 91(24) of the Constitution 
Act.  

The new policy should address how Canada sees its role in participating with the province in 
areas such as land-use planning, resource revenue sharing, additions to reserve, governance 
beyond the Indian Act (on-reserve and within the broader traditional territory), fisheries and 
so on.  

Policy consideration should be given to the trigger by which recognition is provided, where 
that recognition is more than simply a blanket statement about recognition that is not 
attached to a particular Nation. Under the existing CCP, as applicable outside of BC, the 
Crown still undertakes a ‘strength of claim’ analysis for each claimant group. It is understood, 
although clarity should be provided, that this strength of claim process is similar to the 
process now undertaken by Canada when considering its obligations to consult and 
accommodate where there may not be any negotiations with a First Nation under the CCP, 
but an assertion of Aboriginal title and a presumption of title may exist. In BC, under the BC 
treaty-making process, Canada does not conduct a strength of claim analysis as a First 
Nation’s participation in the BC treaty-making process is determined by the BC Treaty 
Commission and is ‘political’ in nature. 
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In September 2012, the AANDC Minister announced a “results-based” approach to 
negotiating treaties and self-government agreements. Ostensibly, this approach speaks to 
Canada’s reluctance to invest time and energy at tables with First Nations that it deems 
unproductive and unlikely to result in agreements under the current policy framework. First 
Nations have raised serious concerns with this approach as it assumes that lack of progress 
has to do with First Nations’ lack of capacity or willingness to accept federal mandates. For 
First Nations, restrictive federal mandates are seen as the problem, not the solution and 
there is a desire for a ‘results-based’ approach as well, but one based upon recognition and 
reconciliation.  

Questions 

1. Assuming recognition results in more First Nations wishing to establish a table to 
either deal with title and rights comprehensively (leading to a final agreement/treaty) 
or with respect to specific issues (self-government, revenue sharing, fiscal relations, 
additions to reserve of lands over which title is declared or can be presumed to be 
determined title lands, park formation, etc.), what will be the triggers for 
reconciliation (engagement) and the processes followed (assuming it is no longer just 
to reach a final agreement/treaty)?    

2. What is the effect, if any, of the recognition policy on those groups that are already 
negotiating towards a final agreement?  

3. How do we ensure that those First Nations that are currently engaged can remain 
engaged?  

4. Can the policy address a process for reconciliation following court action or can court 
action be a stimulus for negotiations (e.g., a trigger)?   

5. In BC, how will the policy provide for Canada to negotiate with groups outside of the 
BC treaty-making process on matters respecting title and rights and what is the 
process for reconciliation (engagement) if it is different than the existing process 
overseen by the BC Treaty Commission?  

 

b.  Acceptance to Engage & Negotiate  

Discussion 

The degree to which the policy addresses a range of reconciliation options will determine 
what details are required on specific processes for acceptance by Canada to engage and 
negotiate. As reaching final agreements will still remain an important option for some First 
Nations and Canada, the process for filing and then having a ‘claim’ accepted or not, will 
presumably still be contained in the policy and consideration will need to be given as to how 
to address the BC treaty-making process. Also, in the past, the assumption has been that the 
area under consideration is a Nation’s entire territory. Policy consideration should be given 
as to whether or not a Nation should be able to address only particular tracts of land or 
resources within its territory without prejudice to its overall interests in its broader territory. 
This could assist in the recognition process and the transfer of land or resources. In practice, 
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reconciliation around  particular tracts of land or resources is already occurring in BC, with 
land agreements between First Nations and the province outside of the BC treaty-making 
process or as part of interim arrangements before final agreement is reached (at agreement-
in-principle stage). This is not soon enough for many First Nations and assumes, in the case 
of the later, a final agreement and all that it entails is achievable.   

The policy should also address what happens in the event a request for engagement or a 
claim by a First Nation is not accepted. Perhaps, and similar to the specific claims process, 
consideration should be given to empowering a body to determine if engagement was 
required and whether, where applicable, a claim should have been accepted or not.  

Questions: 

1. What is the process for acceptance to engage and negotiate? 

2. Is it only Nations that have been specifically recognized that can engage and 
negotiate reconciliation? 

3. Are there different processes for different types of engagement? 

4. Do First Nations want to be able to engage with respect to a part of their territories 
where title is presumed to exist and in advance of settling its broader territorial 
issues?   

5. What should happen if a request for engagement is not accepted by Canada?  

 

c.  Federal support for First Nations  

Discussion 

There is a need for Canada to adequately resource key elements of a new recognition and 
reconciliation policy and First Nations require access to funding to support engagement. This 
aspect of the policy from 1993, which is currently limited to filing claims leading to final 
agreements, should be discussed and expanded upon. Adequate resourcing will be 
particularly important if an array of different reconciliation mechanisms/agreements, etc., 
are possible under the new policy.  

Currently, in the existing policy, monies are loaned to First Nations to make claims and are 
accounted for at the time of final agreement. In BC, due to the length of time to conclude 
agreements, First Nations under the BC treaty-making process have amassed significant 
loans. This is troubling. In some cases, the loans could amount to more than the eventual 
settlement. The policy suggests that all parties should share the costs of negotiating treaties 
which from a First Nation’s perspective ignores the fact that the Crowns’ revenues largely 
come from the lands and resources in First Nations’ territories which First Nations have little 
or no access to at this time.   

As an incremental step in reconciliation, revenue sharing should be considered to support 
engagement. Further, some of the potential “interim” processes that exist (land code 
development, core governance, etc.) and which ultimately can be linked to the process of 
reconciliation are not being adequately resourced by Canada.  
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With respect to the BC treaty-making process, First Nations have made it clear that during 
the “closing period” in stage 5 of the process that funding and support is grossly overlooked 
and that this impacts successful transition post final agreement.   

Questions 

1. How should financial support be provided and at what levels? 

2. What should happen to existing loans in BC if the approach to resolving the land 
question is based on recognition and reconciliation? 

3. What is the relationship between funding for negotiations as a part of the BC Treaty 
making-process where funding is administered through the BC Treaty Commission, 
and funding that would be available for other engagement processes that might be 
adopted?  

 

d. Openness and Transparency 

Discussion 

Questions have been raised as to the appropriateness of federal approaches with respect to 
openness and transparency. The current policy is silent on this matter. Under the BC treaty-
making process, openness protocols and confidentiality agreements are negotiated in stage 
3 which effectively prevent First Nations from sharing information with other First Nations, 
even though such information sharing could lead to greater process efficiencies in finding 
solutions to commonly occurring issues. Further, limitations on information sharing inhibit 
the sharing of information required for First Nations to properly evaluate the net benefits of 
what it is they may be agreeing to.   

In BC, currently, there is no agreement between First Nations, Canada and the province 
regarding the effectiveness of the openness protocols in achieving a balance, and there is 
disagreement on the extent and impact of restrictions and limitations on openness. The new 
federal policy could address this issue. It could also provide for greater openness and 
accountability from the federal government to First Nations and, indeed, to Parliament and 
all Canadians, with respect to the government’s efforts to reconcile with First Nations.    

Questions 

1. What degree of confidentiality, if any, should exist between and among First Nations 
engaged in reconciliation discussion with the Crown and should the new policy 
address this issue? 

2. How can the policy support transparency and accountability of the federal 
government with respect to federal efforts made at reconciliation with First Nations?   
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e. Mechanisms for resolving disputes  

Discussion 

First Nations have identified two aspects that need to be considered in a new policy: 1) the 
ability to resolve disputes if agreements cannot be reached, and 2) what happens to resolve 
disputes after an agreement has been reached. The current federal policy provides no 
guidance on what happens if the parties to negotiations cannot reach agreement. The 
assumption is that agreement is voluntary and a First Nation can go to court if it so chooses. 
This approach was taken when Aboriginal rights were less clear legally and there had been 
no determination on Aboriginal title. While Aboriginal title still exists as a matter of law, an 
actual declaration granted by a Court has not been made yet. It is reasonable to assume that 
declarations will be forthcoming in the near future for at least some parts of a Nation’s 
traditional territory. Consequently, it is important to consider what binding decision-making 
mechanisms can be built into the process for reconciling Crown title and Aboriginal title and 
what would be the triggers for these processes. In the case of specific claims, there are now 
binding processes for the resolution of claims once the parties have exhausted the 
negotiation format or where Canada has denied a claim.  

Policy consideration should be given to how, in the broader context of accommodating 
Aboriginal title and rights through reconciliation, dispute resolution mechanisms could be 
developed. In BC, the BC Treaty Commission, while not having any formal power to hear and 
resolve disputes, is viewed as the “keeper of the process” and seeks to aid the parties in their 
work to achieve agreements.   

Further, policy consideration should also be given to what happens after an agreement has 
been reached taking into consideration our growing experiences with modern treaties and 
also the ongoing issue with implementing historical treaties. Whether or not there is 
mediation, binding arbitration or some other process. It should be noted that as part of the 
certainty techniques, the Specific Claims Tribunal is seen as a mechanism that remains open 
to First Nations who are not precluded from seeking remedies under this process.   

Questions 

1. What mechanism should be developed, if any, to require or compel the parties to 
resolve disputes and what bodies might hear and decide disputes? 

2. What matters could be taken to dispute resolution? 

3. What are the best practices both domestically and internationally for resolving these 
types of disputes that we can look to? 

 

4. Scope of Negotiations  

Discussion 

Reconciliation agreements, above all else, have to be fair and just. Accordingly, the policy needs 
to provide the reader with an idea of what is considered “fair” in the eyes of the government; 
meaning it meets legal tests of fairness and also meets the legitimate expectations of First 
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Nations. This section is, in many ways, the heart of the policy touching upon the pith and 
substance of what reconciliation and recognition means in practice. As such, it would set out 
Canada’s approach to a number of core elements with respect to recognition and reconciliation 
with First Nations. While previous policy has addressed some of the specific issues discussed 
below, consideration will need to be given to what issues should be covered in this part and in 
what detail; particularly in those areas where federal mandates have proven problematic in 
reaching agreements.  

Further, for each issue, consideration should be given to what types of engagement or 
arrangement can be entered into, in addition to, or instead of a final agreement. In BC, the 
provincial government has reorganized the Ministry of Aboriginal Relations and Reconciliation 
to allocate resources (regional negotiating teams) to better address specific priorities or issues 
within a region and with those First Nations that come forward and want to engage, or where 
there is some other requirement to do so (e.g., pending or on-going litigation, proposed major 
development project, economic or other opportunities with a particular First Nation, etc.). In 
doing so, arguably, the Province has downplayed the importance of organizing around treaty 
tables as the means to reconciliation. Canada is far less flexible.  

The result of Canada’s inflexible mandates leave little room for actual “negotiations” on an 
ever-increasing number of subject matters necessary for reconciliation with specific First 
Nations in different circumstances. First Nations that are involved in negotiating treaties under 
the BC treaty-making process have expressed concern about the extent to which treaty 
negotiations are treated as a “government program” and have become mired in bureaucratic 
intransigence and inertia and where federal mandates effectively pre-determine the outcome 
of negotiations or can be attributed for the breakdown of efforts at reconciliation and thus 
drive the parties further apart. Consideration should be given to how federal mandates can 
respond to, and be reflective of, the diversity of First Nations and designed to realistically 
achieve reconciliation.   

Policy consideration should, therefore, be given to the flexibility needed by negotiators to 
address core issues and meaningfully negotiate with First Nations and a more streamlined 
process for seeking and confirming specific mandates. Under the current approach, there are 
too many requirements for federal negotiators and AANDC to go back to cabinet for specific 
mandates, which is time consuming and inefficient and not a particularly good use of limited 
resources.  

On core issues, the current policy is too general for the average reader to understand the 
complexities of the issues or the intricacies of the mandating process. Therefore, consideration 
should be given to being more transparent regarding the issues and the mandating process, 
including the relationship between the Minister(s) responsible for reconciliation with respect to 
the issue and to cabinet. 

With recognition as the backdrop, and reconciliation as the objective, the scope of any one 
negotiation must not be pre-determined and, instead, will hinge upon a variety of different 
factors in each case. Nevertheless, there are a number of core issues that have arisen over the 
past several decades that are common to many negotiations. This section of the discussion 
paper outlines these issues and, in so doing, explores the pith and substance of what 
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recognition and reconciliation could, or should, mean in practice. The BC Common Table Report 
and numerous other studies and documents have been considered for this purpose (see BCAFN 
Summary Document: Comprehensive Claims—AFN 8 Action Items Consensus Document and 
Related Reports and Studies). 

The six areas that were identified by the Common Table as key impediments to settling the land 
question are: (1) Recognition/Certainty, including overlapping/shared territories; (2) 
Constitutional Status of Lands; (3) Co-management Throughout Traditional Territories, including 
Structures for Shared Decision-Making; (4) Fisheries, (5) Governance; and, (6) Fiscal Relations, 
including Own Source Revenue and Taxation. Policy consideration should be given to the 
opportunities that were identified in the Common Table Report for each of the six issues (plus 
any new opportunities), and where appropriate given clear expression in the new policy itself. 
This would send a clear message to the federal bureaucracy and to First Nations that Canada’s 
policy and mandate in these areas have changed and will be reflected in positions taken at 
individual negotiating tables.  

Questions 

1. What is a “fair agreement” and how do we know when we have reached a fair 
agreement? 

2. What is the scope of subject matters and terms of agreements that may be reached? 

 

a. Achieving Certainty 

Discussion 

The stated objective of all parties to Aboriginal title and rights negotiations is to achieve 
‘certainty’ – although certainty means different things to the parties. For Canada, certainty 
has meant ensuring the group negotiating provides a release to the Crown for any lands over 
which it may have Aboriginal title. Over the years, Canada has amended its specific 
techniques for achieving certainty and has moved away from blanket extinguishment 
language (cede, release, surrender) to more nuanced language that is intended to effectively 
get to the same place. This has been problematic for many First Nations who see the 
modification of their Aboriginal rights to those set out in a treaty as being tantamount to 
extinguishment.  

From the First Nations’ perspective, to achieve certainty, reconciliation agreements must 
retain the flexibility to adapt to changing circumstances and contain provisions or a 
mechanism that provide for review and amendment as necessary. Further, that the “full and 
final” settlement approach favoured by government is not flexible and does not allow for an 
evolving relationship between the Crown and First Nations and therefore no lasting 
certainty.    

The 1993 policy, building on the 1986 policy, is, of course, not written from the perspective 
of recognition. Rather, the policy is based on the opposite assumption that the settlement of 
claims is not an attempt to define what rights a Nation may have had in the past, but the 
rights they have in the future. The assumption is that after settlement a First Nation will 
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modify and exchange undefined rights for those rights that are set out in a final agreement. 
This is no longer a tenable approach, where the courts have now established a number of 
those rights since 1993 and look to establish even more when we consider the current cases 
before them, including William and the ultimate right of title in the land. Clearly, the policy 
should be rewritten to address the changed and further evolving legal reality. 

A new policy should: 

• Recognize that all parties require certainty, but that certainty does not come at any 

price (e.g., extinguishment). 

• Recognize that certainty is the outcome of a reconciliation of Crown and First Nation 

interests. Certainty is not achieved only at the expense of one party.  

• Recognize that the scope of certainty extends beyond the legal technique to the 

totality of an agreement.  

• Recognize that there may be differing certainty requirements for different aspects of a 

reconciliation agreement, including modern treaties, and different approaches and 

tools to meet these requirements. 

• Recognize that reconciliation agreements including modern treaties would seek to 

establish certainty as regards the ownership and use of the lands and resources within 

a traditional territory and as regards the relationship between Canada, a respective 

province/territory and the First Nation. 

• Recognize that the certainty provisions of reconciliation agreements, including modern 

treaties, will provide for the evolution of agreements and allow for a government-to-

government relationship to evolve over time. 

In order to advance the discussions on certainty, the Common Table of First Nations in BC 
has been wrestling with these issues with BC and Canada. There are some encouraging, 
albeit still preliminary, advancements being made. Policy consideration should be given to 
this work, which seeks to develop a certainty technique that would explicitly include 
language that there is no extinguishment of title or rights. Canada would no longer seek 
extinguishment, or indeed modification of Aboriginal rights, but rather achieve certainty by 
recognizing a First Nations’ title and rights, with the First Nation then agreeing only to 
exercise its rights in accordance with the agreement. This approach, combined with an 
orderly process for implementing and, over time, supporting the evolution of rights, has 
some promise and should be explored further. As dealing with the question of 
extinguishment is the key to item #2 on the AFN January 11, 2013 outcomes document (8 
Points for Action), significant time will need to be devoted to this part of the policy.     

In BC, the provincial government has developed a number of techniques that it uses to 
achieve certainty before ‘full and final settlement’ currently contemplated by the BC treaty-
making process. Essentially, these techniques have the First Nation agreeing not to exercise 
rights or go to court to prove their rights in exchange for certain agreed-to benefits 
contained within a range of different types of agreements (e.g., forestry, mining, shared 
decision-making etc.). This is a pragmatic approach reflecting the need to consult and 
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accommodate First Nations’ interests and in particular where major development projects 
are contemplated within a First Nation’s traditional territory.  

The approaches to achieving certainty and the techniques used could be set out in the new 
policy, as they were set out in the 1986 policy, but this time based on recognition and 
reconciliation and not surrender. The 1993 policy, unlike the 1986 policy, is silent on the legal 
techniques used to achieve certainty. There are obviously pros and cons to including specific 
techniques in the policy but, nonetheless, consideration should be given to doing so.    

Questions 

1. What is meant by “certainty”?  

2. How can we achieve “certainty” without a final agreement (treaty)? 

3. Should the federal policy include examples of language that can be used in final 
agreements to achieve legal certainty? 

4. Where a First Nation and the Crown enter into an agreement that is not a ‘final 
agreement’ as contemplated under the current policy (including a modern treaty 
negotiated under the BC treaty-making process), what would the certainty 
technique(s) look like? How would they be different?  

5. Which of the Common Table opportunities are able to be addressed in the policy? Are 
there any new opportunities/direction? Is more joint policy work needed in this area? 

 

b. Types of Arrangements 

Discussion 

Canada will need to consider in their policy the types of arrangements that the Crown is 
prepared to enter into – whether leading to, in addition to, or instead of, a final agreement. 
The new policy approach should contemplate a number of different arrangements that 
address recognition and reconciliation, where the focus is not on a single outcome, namely a 
final agreement. Types of arrangements could include: shared decision-making agreements, 
environmental protection, self-government (both on and off existing reserves), fisheries 
management, land management, resource development and revenue sharing, benefits 
agreements, federal park creation, dealing with international treaties (e.g., Columbia River 
Treaty), and so on. Consideration should be given to what detail is provided for each type of 
arrangement or whether the section should be more general and more explanatory in nature 
to provide greater flexibility and options for reaching agreements depending on priorities 
and circumstances. How this is addressed will have a bearing on how the policy considers 
triggers for reconciliation and administrative organization. Of particular importance are 
questions about how self-government will be addressed.  

Questions 

1. What are the types of arrangements that the federal policy should contemplate and 
therefore potentially set out specific guidelines for engagement and resolution? 
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c. Constitutional Protection 

Discussion 

“Land claims agreements” by virtue of the amendment in section 35(3) of the Charter are 
constitutionally protected. Consideration should be given to what types and aspects of  
reconciliation agreement should be constitutionally protected, with an assumption that 
most, if not all of the arrangements negotiated, will be constitutionally protected if the 
parties agree.  

There has been debate in the past regarding whether or not self-government, as part of a 
land claims agreement, should be constitutionally protected. Today, under the federal 
approach to the recognition of the inherent right of self-government policy, this matter has 
been settled to some extent. Self-government provisions are constitutionally protected, 
although not all governance powers receive this protection. Constitutional protection under 
federal mandates is generally limited to matters that are integral to the distinctive culture of 
the Nation based on the Van der Peet test – which, practically speaking, is limiting (e.g., First 
Nations can govern their own people but not necessarily others, for instance there is 
constitutionally protected right to tax their own citizens but not to tax others living on their 
lands).   

Consideration should be given to whether or not other arrangements, short of being ‘final 
agreements’, can be constitutionally protected. Providing greater flexibility on affording 
constitutional protection could provide an incentive for First Nations to enter into 
arrangements with the Crown which may be addressing only a portion of a traditional 
territory or only certain aspects of reconciliation (e.g., fisheries management and allocations, 
revenue sharing arrangements, major resource development projects, self-government, 
etc.). 

Questions 

1. What agreements or elements of agreements are to receive constitutional 
protection? 

2. How much detail should the policy contain on what is, or is not, constitutionally 
protected and why?  

3. Is more joint policy work required in this area? 

 

d. Extent of lands and resources 

Discussion 

One of the primary, if not the primary, consideration in any land negotiations is the quantum 
of lands ultimately under First Nation control and the resources associated with that land; so 
too is consideration of a First Nation’s access to resources and on-going Aboriginal rights 
within its broader traditional territory. Historically, modern agreements have included lands 
over which the First Nation has primary jurisdiction (category 1) and lands over which rights 
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are exercisable (category 2). Canada insists that existing reserve lands, assuming a First 
Nation still wants them, are treated as ‘settlement’ lands.  

In terms of the quantum of land, the policy could consider what a ‘fair’ land package is and 
give some indication of the scope and extent of lands and resources to be recognized as First 
Nation lands; whether as part of a final agreement or otherwise. This could include principles 
such as ensuring an adequate land base to support the needs of the community and its 
economy, as well as the need to practice Aboriginal rights. It could also take into 
consideration what the court determines is the scope and extent of Aboriginal title.  

Commentators on existing agreements have pointed out there is a degree of arbitrariness by 
which land quantum is determined and this is not helpful in providing certainty that there 
will, in fact, be a sufficient land base to support the Nation. The policy assumption appears 
that Canada seeks to limit the land quantum included in agreements, as being a valid 
negotiating objective. This approach should be reconsidered as it not only puts into question 
the Honour of Crown, but it is also not very pragmatic. If the land and resource quantum is 
not sufficient, the reconciliation agreements will not result in healthier communities, which 
will mean, in the long run, that ongoing social and economic problems will persist despite 
“legal” certainly. There are compelling public policy reasons for First Nations to have a 
significant land base, reflective of their traditional territories, to ensure the sustainability of 
their economies, their culture and way of life. 

For those First Nations that have been unable to reach a reconciliation agreement, it is often 
because they do not have a clear indication of the scope and extent of their lands until a 
‘land and cash’ offer is made to them; in many cases these offers fall far below the 
expectations of the First Nation or, indeed, what many Canadians would likely deem fair. In 
fact, there are significant land arrangements being negotiated in BC with the province 
outside of the BC treaty-making process where the lands being considered are greater or the 
resources more beneficial than might be acquired if that same Nation were negotiating a 
treaty. This is obviously problematic to achieving recognition and reconciliation under the 
current policy. Canada’s policy should be more in line with the expectations of First Nations 
and with what a reasonable person would consider fair. The matter of land quantum was less 
an issue for agreements in the north where there were far more lands available, of typically 
less monetary value, and with far fewer third party interests.  

The 1993 policy leaves the reader with the impression that it will still take years to resolve 
the land question and that the process is not to be rushed. While this has proven to be true, 
it is also a fact that negotiations have dragged on and a whole industry around negotiations 
(both within First Nations and the federal and provincial bureaucracy) has developed. This, 
unfortunately, is in large part due to federal mandates which, from the First Nations’ 
perspective, stands in the way of reaching just agreements and a just resolution of the land 
question within a reasonable time period. One of the outcomes of the length of time it takes 
to resolve these matters, if at all, is that lands that could, or should, become lands under the 
effective control of First Nations are no longer available for inclusion in reconciliation 
agreements or, if they are available, they come at a far greater financial cost to the parties.  
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The current policy is silent on whether or not lands can be ‘banked’ and held pending 
agreement. Land banking has been recommended in the past as a pragmatic approach and 
policy consideration should be given to supporting this practice openly in the policy. This 
practice could occur at any point after engagement with a First Nation and not simply after 
an Agreement in Principle has been reached which is the case today. This approach is also 
consistent with the principle of recognition, where it is clear to all parties that a particular 
tract of land is presumed to be Aboriginal title lands. For example, Canada should be 
supporting the land banking of all lands that fall within the traditional territories of Nations 
where there was historical occupation such as villages, seasonal site, burial areas, areas of 
sacred cultural importance etc. Undertaking this exercise pro-actively, notwithstanding that 
it may be advisable legally, would be a sign of good faith to First Nations. Whether or not 
these lands so identified will ultimately form part of a final agreement or should be set aside 
for the use and benefit of Indians now as an addition to reserve, is a policy matter that 
should be considered. It is an example, also, of how there is a convergence occurring 
between the process of resolving specific claims and recognition and reconciliation with First 
Nations that have un-extinguished Aboriginal title in light of legal developments. 

Questions 

1. How should land quantum be determined?  

2. Should the quantum of land and resources available for recognition and reconciliation 
be equitable across First Nations or be based on other factors? 

3. Is more joint policy work required in this area? 

 

e. Shared Territory 

Discussion 

The policy should address how the government of Canada views ‘shared territory’ or, as it is 
often referred, ‘overlaps’. Historically, First Nations shared territory and more than one First 
Nation enjoyed Aboriginal title to the same lands. This is causing significant problems for 
Canada and the provinces in reconciling with First Nations. While the 1991 BC Claims Task 
Force Report speaks to resolution of this issue being the responsibility of First Nations, in 
practice this is not always occurring before agreements are reached. Further, since the Task 
Force Report, the responsibility on the Crown to consult and accommodate is legally now 
much clearer.   

Some Nations that have reached agreements with Canada and BC have not been required to, 
or adequately addressed, issues of shared territory. This will increasingly become a problem 
if agreements are concluded in advance of court decisions where the test for proving title is 
clarified and/or declarations of title issued. There is no simple solution to this issue as it is 
complicated by the contemporary political organization of First Nations, as well as historical 
shifts in occupation of land over time.  

As a matter of policy, Canada has simply been relying, in agreements, on a waiver or 
indemnification by a First Nation for any agreement that impacts the title and rights of 



 
 
WITHOUT PREJUDICE WORKING DRAFT June 26, 2013 

   

 

 Page 21 of 52 

another Nation or Tribe. This is obviously risky for the Nation, but also for Canada as the 
indemnification does not relieve Canada of its obligations to other Nations whose Aboriginal 
title and rights may be impacted by the agreement with another Nation. Therefore, Canada 
currently has to consider how it consults with neighbouring First Nations before completing 
any agreement. Ultimately, the certainty that Canada was seeking to achieve under its 
existing policy, by securing a release from the claimant First Nation, is no longer a realistic 
option. The new policy should speak to this issue and ensure flexibility, by giving negotiators 
the ability to engage with neighbouring First Nations and, where necessary, make 
agreements with those First Nations and seek amendments to the deal proposed to be made 
with the other group.     

The policy should, therefore, set out that Canada will undertake to satisfy itself that entering 
into an agreement in principle or final agreement with one group will not infringe another 
group and, if it might do so, that this must be dealt with and mitigated appropriately. More 
flexible options that allow for incremental arrangements, until the full question of shared 
territory is resolved, would help and the policy should consider looking for alternatives to 
final agreements where there are unresolved issues of shared territory.   

While this approach may not be acceptable to some First Nations close to reaching an 
agreement in principle or final agreement, it is nevertheless important and would force 
resolution of the issues between and among First Nations and the Crown. In the days when 
the Crown did not really expect Aboriginal title and rights to amount to much legally, it 
probably did not matter to policy makers whether or not the First Nation making the claim 
actually was the proper title holder, despite the practice in the past of analysing strength of 
claim. It was, rather, a more nebulous and more open ended process of negotiation and land 
selection on a Nation-by-Nation basis. This approach will no longer work with the test for 
Aboriginal title currently being clarified. The new policy should be mindful of this reality. If 
not, there will be years of a different type of litigation after agreements have been reached 
that is in nobody’s interest to propagate.  

Specifically the new policy could: 

• Recognize the long term effects of colonialism and foreign settlement that have led 
to overlaps and boundary issues between First Nations with respect to lands, 
resources, and development.  

• Recognize that First Nations want to resolve such issues on a Nation-to-Nation basis 
and in a constructive manner.  

• Support the work of First Nations and representative organizations in work that could 
lead to the establishment of a framework/mechanism to address and resolve issues 
of overlapping territories on a Nation-to-Nation basis. 

• Commit that Canada will not enter into agreements in principle or final agreements 
until issues of shared territory have been adequately addressed.  

There was good discussion around the issue of shared territory at the May 9-10, 2013 BCAFN 
Strategic Dialogue Session, and a developing consensus that it may be time to create a First 
Nations institution to help mediate and resolve these disputes. There is a definite need for 
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more policy work in this area by both First Nations and Canada and a secure, stable, and 
long-term source of funding to support First Nation overlap/shared territory resolution.  
 
Questions 

1. How are First Nations going to settle issues of shared territory and overlap? 

2. How should the legal requirement for consultation impact the Crown’s responsibility 
to address the question of shared territory/overlap and should this be reflected in the 
policy?   

3. How should the Crown satisfy itself that First Nations have or have not addressed 
question of shared territory/overlap?  

4. Is more joint policy work required in this area? 

 

f. Compensation  

Discussion 

Historically, while Canada has used the word ‘compensation’ in its policy statements, 
negotiators have been reluctant to talk about it or include it in the terms of agreements, 
presumably for a number of policy/legal reasons. However, as articulated in the principles 
section, compensation is required legally and increasingly the word is being used in 
government circles, at negotiating tables and certainly demanded by First Nations. It is 
reasonable to assume most Canadians presume First Nations will be compensated for loss of 
their lands and resources. The real question is not ‘if’ compensation but ‘how much’ 
compensation is payable and what is fair. Arguably, the cost of compensation to be paid by 
Canada to First Nations has increased as the unsolved land question has dragged on. The 
amount of compensation payable today would be considerably higher than for amounts 
arrived at to satisfy previous agreements.  

The current specific claims process has resulted in far higher levels of per hectare 
compensation than what First Nations have received under the existing CCP. This is 
problematic in that it suggests that land guaranteed under a treaty, that a First Nation did 
not get as a reserve or land that was later taken away from reserve, is worth more than 
Aboriginal title to land that a First Nation never ceded. Policy consideration, therefore, needs 
to be given to what compensation will be payable for land over which Aboriginal title may be 
proven (after William) which, presumably, would have equal or greater value as lands taken 
from reserve.  

Canada should consider addressing this fundamental question of equity more openly in its 
policy. The scope of the true contingent liability should be properly set out and it made clear 
that negotiators will be able to actually negotiate fair compensation.    

Policy consideration should also be given to how Canada can financially meet its obligations 
to provide fair compensation. In reality, Canada is probably unable to pay in cash what this 
might amount to without going into greater debt. Therefore, compensation needs to be 
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forward looking in terms of not just reparations for past wrongs or loss of lands but rather 
significant revenue sharing and sufficient lands and resources to support the community 
moving forward. If compensation cannot be met in terms of current monetary benefits then 
it needs to be understood that it is being provided for otherwise and the policy should set 
out some indication of what this might mean and link it to other components of the 
reconciliation agreement.  

Questions 

1. How should the policy specifically address the need for compensation?   

 

g. Self-government   

Discussion 

The 1993 claims policy included a marker that Canada was going to reconsider its approach 
to self-government based upon recognition of the inherent right and its constitutional 
protection within agreements. The Government of Canada's Approach to Implementation of 
the Inherent Right and the Negotiation of Aboriginal Self-Government, 1995, was the result 
of that reconsideration. First Nations have issues with the inherent right policy. The policy 
currently only provides a general recognition that self-government is an existing Aboriginal 
right and does not acknowledge that any particular group actually has the right of self-
government. Consideration will need to be given to how a new recognition and reconciliation 
policy inter-relates with the inherent right policy and if there are any changes that need to 
be made to the inherent right policy.  

Self-government, as discussed above, is now an element of a final agreement that can be 
constitutionally protected. However, it is not clear whether Canada is prepared to negotiate 
self-government outside of the existing CPP for those Nations that do not have historical 
treaties. There are also inconsistencies between the inherent right policy and Canada’s 
mandates taken at individual negotiating tables that go beyond the public policy for 
negotiating agreements to resolve the land question. These need to be considered and 
reconciled. Further, this policy should make it clear that in no way should a First Nation be 
precluded from entering into reconciliation arrangements with respect to governance 
(whether comprehensive or sectoral) for existing reserve lands simply because that First 
Nation has issues of unextinguished Aboriginal title.   

In truth, much more could be done now about recognizing First Nation’s governance rights, 
both on existing reserves and as shared decision-making within their broader traditional 
territories. The policy could be used to clearly support recognition and reconciliation with 
First Nations where First Nations develop their institutions of post-Indian Act governance 
and assume jurisdiction over a range of subject matters for their existing reserve lands (and 
lands added to reserve) before any comprehensive land and resources agreement might be 
reached. It is beneficial and efficient to support First Nations in their self-government 
initiatives in advance of resolving all Aboriginal title and rights matters particularly under a 
new policy approach where additional lands are added to the First Nation’s land base from 
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time-to-time before final agreement as no one really wants to see the Indian Act govern 
these lands.    

Today, however, there is a reluctance on behalf of Canada to both support additions to 
reserves prior to settlement of the land question (unless absolutely necessary) and not to 
support self-government negotiations outside of these broader ‘claims’ negotiations. This is 
counter-productive and inconsistent with the principles of reconciliation and this approach 
should be revisited in this policy. 

Additionally, the policy should be clear that where First Nations have opted to come under 
sectoral governance arrangements (e.g., the Framework Agreement on Land Management 
and the First Nations Land Management Act, First Nations Fiscal and Statistical Management 
Act, BC Education initiative, etc.) they should not be forced to opt out of these arrangements 
in order to settle the land question and address their broader title and rights. This is, in fact, 
what is happening today and again does not support an incremental approach to 
reconciliation, building on the initiatives already well underway and which are working well 
to provide on the ground certainty in communities with respect to good governance and 
developing local economies. Whether or not these markers need to be in this policy or 
reflected in mandates and directives flowing from the policy should be discussed, but this is 
causing problems for the government and for First Nations when transitioning existing self-
government options post-Indian Act into the existing ‘land claims’ environment.  

When the 1993 policy was developed, none of the existing sectoral governance initiatives 
had been brought into effect and there is currently an incorrect assumption that when 
negotiating self-government under the existing CCP you are starting ‘fresh’ from an Indian 
Act reality which is increasingly not the case. Also, consideration should be given to how Bill 
S-212, An Act Providing for the Recognition of Self-Governing First Nations of Canada may be 
further developed and become law as another option for First Nations to comprehensively 
move away from governance under the Indian Act whether or not involved in land related 
negotiations. The continuum of options need to be more fully considered in a more robust 
policy debate and the title and rights related policy reflective of this consideration. Again, 
this is a section of the policy which needs to provide flexibility and options for negotiators 
and officials to reach agreements respecting recognition and reconciliation.  

Specifically the new policy should: 

 Recognize that the inherent right of self-government is an existing right under 
section 35 of the Constitution Act, 1982. 

 Recognize that self-government is: 

 an important component of the recognition of Aboriginal rights and title and 
the pre-existing legal systems of First Nations;  

 where applicable, integral to the whole treaty; and, 

 is linked to other important matters such as the ownership of lands and 
resources, shared decision-making and fiscal relations. 
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 Provide First Nations with the freedom to make decisions regarding their people, 
lands and resources, while supporting transparent and accountable First Nations’ 
governments. 

 Ensure that self-government provisions set out detailed and clear descriptions of 
First Nations’ jurisdiction and governance powers that are effective and exercisable 
within the framework of the Canadian Constitution, while providing clear rules for 
harmonizing federal, provincial and First Nation laws. Within such a framework:  

 First Nations need to be able to set their own course and develop and 
implement their own policy initiatives; 

 First Nations have to be able to pass distinct laws; and, 

 First Nations’ laws have to be the laws that govern in key areas. 

 Ensure that self-government provisions are negotiated in a manner that balances the 
need to reflect distinct cultures, values, hereditary systems and governance practices 
with the need to protect individual rights. 

Questions 

1. What aspects/powers of governance should be constitutionally protected?  

2. How should Canada support governance reform (both on- and off-reserve) which can 
be separate and apart from negotiating a final agreement (treaty)? 

3. How do we ensure the incremental approach to reconciliation through sectoral or 
comprehensive governance initiatives is not compromised by positions taken by 
Canada during more comprehensive reconciliation negotiations addressing the land 
question?   

4. Which of the “opportunities” identified by the Common Table should be addressed 
in the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

 

h. Fiscal Relations – Revenue Sharing 

Discussion 

Fiscal relations are complicated and cover a range of matters, including taxation. Of 
significant interest at this moment in time is the need to address resource revenue sharing. 

The 1993 policy addresses resource revenue sharing and makes reference to the 1986 policy 
which also made it clear that the federal government is prepared to negotiate resource 
revenue sharing with First Nations so that they may share in the benefits on non-renewable 
resource development. This policy has clearly not been implemented by Canada to the 
satisfaction of many First Nations.  

The new policy should address challenges with addressing resources revenue sharing as a 
component of fiscal relations whether in a final agreement or not. First Nations expect, and 
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Canadians generally support, that First Nations should share in the resource benefits from 
their traditional territories. Currently, there is an assumption in the federal approach that 
resource revenue sharing should be an element of a comprehensive claims settlement and 
an element of the bargain and not considered in advance of achieving certainty of title. This 
approach has been somewhat broadened in the federal consultation and accommodation 
guidelines but consideration should be given to strengthening the statement on revenue 
sharing as part of a new fiscal relationship with First Nations. Although this is an area in 
negotiations where the provinces have the most significant role to play where negotiations 
are outside of the territories, Canada has a leadership role to play in setting the tone for 
what is expected in terms of revenue sharing. This is a matter that was identified in the AFN 
Consensus Document as a separate item (item #4).   

It should be clear in the new policy that Canada still supports revenue sharing but that now 
Canada sees revenue sharing as an incremental step towards reconciliation and reaching a 
final agreement with a First Nation. Further, policy consideration should be given to Canada 
stating that it is prepared to assist the provinces by making space available for revenue 
sharing by potentially providing credits or some other form of offset to provinces that forgo 
revenues in favour of reaching an agreement with a First Nation where doing so is in the 
collective best interests of the country; and in particular where the benefits of ensuring 
revenue sharing will result in certainty for proposed resource development projects. Under 
the current policy there is no room for making such arrangements where from a practical 
perspective they are necessary. Rather, Canada is required to wait for a final agreement to 
be negotiated, if indeed possible at all, given the complexity of reaching such agreements. 
This aspect of the policy will need to be reconciled with the federal guidelines on 
consultation and accommodation, where these concepts have begun to be developed, albeit 
within the parameters of a much more narrow legal interpretation of the duty to consult and 
accommodate.  

In addition to revenue sharing the policy should address a new fiscal relationship with First 
Nations. Specifically the new policy should: 

 Respect existing self-government agreements/fiscal arrangements including sectoral 
self-government initiatives.  

 Recognize that fiscal relations are evolving and will need to continue to evolve over 
time and adapt to changing circumstances, taking into account the concerns of First 
Nations and governments on matters including: 

 a recognition of the need to enhance the manageability of the fiscal relationship 
by developing processes to synchronize and harmonize the renewal of fiscal 
arrangements with self-governing First Nations where such harmonization does 
not compromise individual agreements or Nation rebuilding efforts; 

 a recognition of the need to develop objective, transparent, formula-based 
approaches for fiscal arrangements, informed by the experience of implementing 
agreements over time, with a view to providing more predictability and stability 
for the renewal of funding agreements; 
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 a recognition that fiscal arrangements should be designed to ensure, as much as 
possible, equitable and consistent treatment of First Nations, recognizing that 
differentiated approaches may be required depending on the First Nation’s 
circumstances and on whether they are in start-up, transition or ongoing phases 
of self-government; and 

 the self-sufficiency of First Nation communities and socioeconomic levels 
comparable to other communities and ensure that current federal approaches to 
own-source revenue are fair and do not act as a disincentive to Nation 
rebuilding. 

Questions 

1. Should Canada commit further to revenue sharing in its policy and support working 
closer with the provinces? 

2. What constitutes a fair revenue sharing model?  

3. What is a fair approach to own-source revenue calculations? 

4. Is a First Minsters meeting on this issue warranted in light of the significant resource 
development projects proposed in Canada and the need for consultation and 
accommodation of Aboriginal peoples? 

5. Which of the “opportunities” identified by the Common Table should be addressed 
in the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

 

i. Fisheries 

Discussion 

Securing fish, fisheries and fish management mandates federally has been a significant 
impediment to concluding final agreements, particularly in BC. Issues with securing 
mandates for fisheries chapters in agreements-in-principle and final agreements are well 
documented and were addressed at the Common Table. This area, perhaps more than any 
other area, speaks to the need for the policy to cut across all departments. Additionally, 
because fish management, like some other subject areas, cuts across geographical 
boundaries, the policy needs to be reflective of how Canada may enter into reconciliation 
arrangements for co-management that extend beyond the boundaries of one particular 
group and where limited to final agreement.   

Questions 

1. What policy changes are necessary to move fisheries issues?   

2. What is the role of DFO in this discussion? Other Departments? 

3. What type of recognition and reconciliation arrangements may be contemplated 
short of a final agreement? 
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4. Should Canada be able to enter into a final agreement without having fish issues 
addressed if that is agreeable to the other parties?  

5. Which of the “opportunities” identified by the Common Table should be addressed 
in the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

 

j. Status of Lands 

Discussion 

The question of status of lands is complicated and was considered at great length at the 
Common Table. Currently in negotiations Canada takes the position that lands after final 
agreement are no longer lands reserved for Indians under section 91(24) of the Constitution 
Act and this has caused some tables to collapse, despite the fact progress could have been 
made if this was not Canada’s position. It should be noted that it is not government policy 
that First Nations with historical treaties, and who may have specific claims or are engaged in 
treaty implementation or reconciliation work, are required to give up their reserves under 
section 91(24) in order to reach an agreement.   

First Nations are seeking a constitutional diversity of land tenure options to protect their 
rights, and to meet their needs and aspirations to become self-sufficient. This includes 
having underlying ownership of their lands recognized and protected under section 35.  

Policy consideration should be given to how lands may be held and to the notion that there 
are a number of options and possibilities that exist depending on the type of engagement 
with First Nations and the reconciliation sought. In all cases lands should be protected under 
section 35.   

Specifically the policy should: 

 Recognize that title rests with a respective First Nation. 

 Ensure that the source of title does not appear to be a Crown grant and must take 
into account the pre-existing nature and source of Aboriginal title and must respect 
First Nation cultural aspects and ties to the land. 

 Ensure that a First Nation is able to create and dispose of any interests in its land. 
The form of the interest should be recognizable and conducive to economic 
development at the discretion of a respective First Nation. 

 Recognize that a First Nation would have clearly recognized authority to manage, use 
and control its land. 

 Create clarity regarding the application of laws and relationship of laws, and include 
a variety of options for the resolution of conflicts. 

 Avoid creating jurisdictional gaps and capacity gaps. 

 Avoid unnecessary fragmentation/duplication of regimes that could create barriers 
to First Nations economic development. 
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Questions 

1. What are the pros and cons of different types of land status? 

2. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

 

k. Shared Decision-Making 

Discussion 

One of the six areas of discussions at the Common Table has been shared decision-making, 
which ostensibly relates to how First Nations are to be involved in decision making over lands 
and resources beyond their recognized and core lands but still within their broader territory.  
Much of the discussion regarding shared decision-making necessarily involves the provinces 
or territories and Canada should consider what role it needs to play, or is expected to play, in 
this area. The policy should consider how after recognition and reconciliation, First Nations 
will have a constitutionally protected government-to-government collaborative role in 
decision-making processes that relate to land and resource management including planning, 
use, alienation or disposition. Certainty will be provided through expression in agreements, 
and not necessarily final agreements, as to the manner in which First Nations will exercise 
their rights and interests.  

Questions 

1. How should shared decision-making be described in the policy and for what areas of 
jurisdiction and over which lands? 

2. Which of the “opportunities” identified by the Common Table should be addressed 
in the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

 

l. Environmental Management 

Discussion  

The 1987 policy makes references to environmental management which is also discussed in 
the inherent right to self-government policy. Consideration should be given to what may 
specifically be referenced in the new policy with respect to environmental management 
(protection and assessment). This is a challenging area on a number of fronts. It includes 
what controls a First Nation has over its own lands but also what input it may have on 
decisions of an environmental nature within their broader territories as part of shared 
decision-making (discussed above). It was, in fact, changes to federal laws respecting 
environmental management that triggered much of the Idle No More movement and that 
caused the movement to gain momentum and why, ultimately, the CCP SOC was established 
and new policy is being considered. Given this context it is not unreasonable to assume that 
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this section of the policy will, perhaps, have the greatest public scrutiny. Policy consideration 
will need to be given to how Canada involves First Nations in environmental management 
decisions in the context of recognition and reconciliation and new arrangements/agreements 
based on that recognition.     

Questions 

1. What should the federal policy include with respect to environmental management 
(both for lands where the First Nation has primary jurisdiction and throughout the 
territory (shared decision-making))?  

2. Can, or should, the policy address First Nation’s participation in environmental 
reviews/panels or the development of federal legislation that effects the 
environment and in turn impacts Aboriginal title and rights, including treaty rights?  

3. In addition to negotiating final agreements, what are some of the mechanisms to 
reconcile with Canada with respect to environmental management?  

4. How does this aspect of the policy specifically relate to the consultation and 
accommodation guidelines and legal duties of the Crown?  

5. How do First Nations engage with Canada with respect to proposed major industrial 
projects that cross multiple jurisdictional boundaries?   

6. Is more joint policy work required in this area? 

 

m. Off-Shore areas 

Discussion 

The 1987 policy makes reference to offshore areas.  Coastal First Nations make no distinction 
between their rights to off-shore areas and their rights to their uplands. To what degree the 
policy discusses off-shore areas as a specific issue should be considered and how successful 
the policy has been in resolving matters concerning coastal communities.      

Questions: 

1. Is the current policy regarding off-shore areas sufficient? 

2. What is the overlap with fisheries?  

3. Are there any new opportunities/direction? 

4. Do we need more joint policy work in this area? 

 

n. Transition and Implementation Plans 

Discussion 

Canada, has historically taken a narrow and technical approach to implementation versus 
adhering to the “spirit and intent” of the arrangements. First Nations with historic treaties 
continue to face implementation challenges and have been calling for the full and proper 
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implementation of the “spirit and intent” of their historic treaty rights. Aboriginal groups 
with modern treaties are similarly concerned about the lack of good faith in the Crown’s 
implementation of their treaties.  

While the existing policy framework addresses treaty implementation and transition, it could 
be much stronger. Currently, implementation plans negotiated as part of a treaty package 
have limited, or no, legal force and effect. In fact, they are often not followed, although 
typically very detailed and comprehensive. Federal support for implementation has been a 
serious question raised by the Land Claims Coalition as well as by the Auditor General and 
consideration should be given to the Auditor General’s recommendations. The policy could 
speak to how Canada intends to address the problems the Auditor General identified. 
Consideration could be given to whether entering into agreements that are short of a final 
agreement but are a part of reconciliation, should have transition and implementation plans 
as well. Finally, this issue is also tied to the types of machinery of government in place, or 
that need to be put in place, to support First Nations through and after recognition and as 
part of reconciliation. This includes how Canada organizes its departments responsible for 
Aboriginal relations moving forward and new institutions that may be required (federal and 
First Nations). Finally, consideration of implementation issues must begin as early as possible 
in the reconciliation discussions.   

Questions 

1. What have been the problems with implementation and how can the policy seek to 
provide a framework for ensuring these problems can be mitigated moving forward?  

2. What are the key supports required to be provided by Canada to assist First Nation 
in transition from the Indian Act, and in implementing agreements?  

3. Should all, or part, or none of the implementation plans be legally enforceable?   

4. Is more joint policy work required in this area? 

 

o. Orderly Process and Amendment  

Discussion 

First Nations have complained that the ‘certainty’ of final agreements does not provide 
satisfactory provisions for the treaties to grow and adapt with the passage of time. This 
problem speaks to general concerns with the complexity and detail in modern treaties and 
with final agreements being ‘locked’ into a particular time in history and the political and 
legal reality of that time. Policy consideration should be given to how to create amendment 
provisions that ensure that reconciliation agreements, including any final agreements, will be 
‘living documents’ that can be regularly reviewed and, if necessary, amended while still 
maintaining the commitments and intentions in the original agreement.  Consideration 
should be given to creating an orderly process so that rights and aspects of rights not set out 
in an agreement can be reviewed and, if appropriate, incorporated in the future. In some 
ways not being able to do this easily with a clear process, is the lesson learned from historical 
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treaties that reflect the political and legal reality of their day. At some point, all modern 
treaties will become historical treaties as well. 

Questions: 

1. How do we ensure an orderly process to renovate agreements (especially treaties) in 
the future to include rights that may be further recognized by the courts or need to 
be addressed in some other way?    

2. What would the orderly process look like and how would this process be different 
from the amending provisions in existing agreements?  

3. What rights might be included?    

4. Is more joint policy work required in this area? 

 

5. Federal Legislation  

a. Use of Federal Legislation in respect of Indians and Lands Reserved for Indians 

Discussion 

At the same time First Nations and Canada are engaged in discussions/negotiations 
respecting recognition and reconciliation (which may ultimately lead to an agreement or new 
arrangements and in some cases a final agreement or treaty as contemplated under the 
existing policy), Canada continues to govern existing reserve lands and Indians in accordance 
with its authority under section 91(24). The primary legislative vehicle for the exercise of this 
authority is the Indian Act, although there a number of other pieces of legislation AANDC is 
responsible for administering with respect to governance of Indians and lands reserved for 
Indians. Policy consideration needs to be given to how Canada approaches its responsibilities 
under section 91(24) and the process of recognition and reconciliation in accordance with 
this policy. This is challenging because the manner in which authority has been exercised 
under section 91(24) is, in many ways, the antithesis of the principles of recognition and 
reconciliation. 

For both Canada and First Nations, moving from the fiduciary relationship and obligations 
both in a strict legal sense and as more loosely understood, to recognition of the inherent 
right of self-government and First Nations’ greater autonomy and responsibility within 
confederation with the concomitant recognition of a more extensive land base than has 
been currently set aside as reserves under the Indian Act, is challenging: both legally and 
politically. Ultimately it is the direction that is required and where the relationship needs to 
go. Currently, the legal technique used to address the challenging task of transition is to 
include in any new federal legislation addressing Aboriginal peoples a provision that it cannot 
abrogate or derogate from any Aboriginal or treaty right. The use of this technique has been 
considered by the Senate Committee on Aboriginal Peoples. A recent private senate bill, Bill 
S-207, sought to amend the Interpretation Act for non-derogation language to apply to all 
federal statutes. However, this bill dropped from the Senate Order Paper on June 4, 2013. 
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Policy consideration should be given to how Canada expresses its broader fiduciary 
relationship with First Nations to ensure that there is, in fact, recognition and reconciliation 
and a commitment to ensuring an adequate land base and sufficient fiscal capacity for First 
Nation governments to exist and operate within confederation. This aspect of the policy is 
tied to ensuring that the principle of the ‘honour of the Crown’ is respected and is reflected 
in the Crown’s dealings with First Nations in the transition from federal administration over 
Indians and lands reserved for Indians, to recognition and reconciliation based upon a First 
Nation’s right to govern themselves with fair access to the lands and resources they 
historically occupied.   

Questions 

1. What is the place for federal legislation enacted under section 91(24) during the 
period of transition from the Indian Act system to a new relationship based on 
recognition and reconciliation under the proposed new federal policy?  

2. How effective is the use of non-derogation language in federal legislation? If federal 
legislation is used for the purposes of recognition and reconciliation outside of 
ratifying an agreement with respect to unextinguished Aboriginal title or a self-
government agreement, should non-derogation language be used? And if so is the 
current approach acceptable? 

3. Should the policy specifically address Canada’s approach to developing legislation in 
support of recognition and reconciliation? 

4. Is more joint policy work required in this area? 

 

b. Transition from the Indian Act 

Discussion 

There are a number of sectoral governance initiatives in Canada that were supported by First 
Nations-led federal legislation. The policy should consider the range of options available to 
First Nations to transition away from the Indian Act and how these are reconciled with 
approaches taken to self-government negotiations under the existing CCP as discussed 
above. In particular, consideration should be given to how the policy can support First Nation 
led initiatives, such as Bill S-212 which could provide a viable alternative to governance 
under the Indian Act without the requirement for concluding governance arrangements as 
part of a final agreement. Appropriate sectoral or comprehensive self-government legislation 
which is principled and based on recognition and reconciliation can be a significant way to 
empower communities to reclaim their rights and assume responsibility – and where there is 
unextinguished Aboriginal title and rights ultimately support the resolution of the land 
question.   

The tone of the policy should reflect how Canada supports First Nations’ Nation building/re-
building agenda within confederation and that Canada will, where required and based on its 
constitutional responsibilities, ensure First Nations interests are properly taken into 
consideration when engaged in reconciliation discussions/negotiations. For First Nations this 
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is particularly important when those interests may be divergent from those of a province but 
where federal negotiators have, in the past, ‘sided’ with the province against the First 
Nations on matters of importance to First Nations and for that matter, Canada. This has been 
the experience of First Nations negotiating under the BC treaty-making process and despite 
the willingness of the province to enter into agreements respecting Aboriginal title and rights 
in advance of concluding a treaty or even negotiating a treaty.  

Canada’s siding with the province is evidenced where Canada will not support a First Nation 
continuing with sectoral self-government arrangements post-final agreement. Canada will 
not, for example, agree in the BC treaty-making process that a First Nation can collect 
property taxes under the First Nations Fiscal and Statistical Management Act and come 
under the oversight of the First Nations Tax Commission.  Similarly, a First Nation that is 
managing its lands under a land code made pursuant to the Framework Agreement on First 
Nations Land Management is not able to continue under these arrangements, including 
making use of the quite satisfactory federal Self-Governing First Nations Lands Register, but 
rather is required to come under provincial jurisdiction and use the provincial land registry.   

This approach is prejudicial to both the First Nation’s interest and arguably Canada’s interest, 
unless of course it is Canada’s policy objective that post-final agreement there is limited or 
no role for First Nations/federal machinery of government and that provincial institutions 
should be utilized. If this is not the case, the policy should be clear on these matters. The 
policy, therefore, needs to provide guidance that where First Nations (and consequently 
Canada) are making progress along a continuum of governance options, they are not 
required to forgo these developments and especially where they are working well, in order 
to resolve broader Aboriginal title and rights issues. This is counter-productive, expensive 
and not conducive to recognition and reconciliation and which may ultimately culminate in a 
final agreement.  

Questions 

1. What steps can be taken to advance rebuilding First Nation governments and 
effective control over First Nation lands (whether for existing reserve lands or other 
lands) in advance of reaching a final agreement? 

2. How should the policy reflect the work that is well underway to support First 
Nations’ transition away from governance under the Indian Act, along a continuum 
of governance options? 

 

c. Support for Nation Building/Rebuilding 

Discussion 

With respect to the AFN Consensus Document item #3, policy consideration should be given 
to trying to address some of the concerns by showing support for the concept of Nation 
building and rebuilding so federal policy makers are alive to the fact that it is not their 
responsibility to design post-Indian Act government for First Nations. Rather, through a 
process of recognition and reconciliation their job is to support First Nations in developing 
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their own institutions and laws and, where agreed or considered beneficial, support that 
work with federal and in some cases provincial institutions. A good example of this is land 
management where First Nation land codes are supported by Canada where Canada takes 
responsibility for maintaining and running the national Self-Governing First Nations Land 
Register governed under federal regulation but under agreement with First Nations. These 
practical arrangements are not inconsistent with recognition and reconciliation when 
developed with First Nations in support of Nation building and when there is agreement as 
part of reconciliation.  

The new policy should ensure that agreements based upon recognition and reconciliation is 
not ‘a divorce’ and specifically that agreement does not divorce Canada of ongoing roles and 
responsibilities to support First Nations’ government. Canada should not abrogate this 
responsibility to the province in which the First Nation is located if there is no compelling 
public policy reason to do so and if the First Nation has no desire to go this route. Rather, the 
policy should consider how Canada will work with First Nations where First Nations see their 
relationship in terms of building machinery of government with other First Nations across 
Canada and with the federal government.     

 

d. Machinery of Government  

Discussion 

Policy consideration should be given to the machinery of government needed to support 
recognition and reconciliation. At this point in time the machinery of government that 
supports First Nations is limited to those institutions established under federal legislation for 
specific purposes and where those institutions and the governing bodies for those 
institutions are typically appointed by cabinet. The policy assumption should be that First 
Nations will establish their own machinery of government. However, today there is no 
recognized mechanism for First Nations to effectively establish machinery of government 
beyond the simple Indian Act band until recognition and reconciliation, and until and after 
First Nations have built/rebuilt their own machinery of government.  

Bodies such as the AFN or other representative bodies are not governments and have no 
capacity to make laws either by their constituent parts or the federal government. They are 
not the title or rights holders. Under agreements reached under the existing CCP, new 
machinery specific to the Aboriginal group(s) is created through boards, commissions, 
committees and other bodies.  

Under sectoral self-government initiatives there are examples of new machinery of 
government with the creation of bodies such as the First Nations Tax Commission (FNTC) and 
the First Nations Financial Management Board (FMB). The challenge with these institutions is 
that, although they are examples of “shared governance” bodies, these institutions are 
essentially appointed and controlled by cabinet in the absence of any other framework for 
their establishment and legal authority. This raises questions of accountability and 
transparency to those over whom the institutions have authority to make decisions and begs 
the question of what types of First Nations’ machinery of government is required and what 
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the role of the federal government is, under its legislative competence, to establish and 
control that machinery. 

This policy may not be able to provide much direction on these matters but should 
contemplate the discussion and the need to consider what machinery of government is 
required and how it will be established and recognized moving beyond the simple Indian Act 
band model. 

Questions 

1. What new machinery is required and why?  

2. Is more joint policy work required in this area?  

 

6. Administration of Aboriginal Peoples  

Discussion 

The role of AANDC is complicated by the fact that it is both responsible for the administration of 
“Indians and lands reserved for Indians” under the Indian Act and other legislation, as well as 
being responsible to lead the new and evolving relationship between First Nations and the 
Crown based on recognition and reconciliation. The Royal Commission on Aboriginal Peoples 
(RCAP), among others, recommended that there be a new Ministry dealing with recognition and 
reconciliation (RCAP – Volume 2, Chapter 3, and recommendation 45).  

The RCAP and others have recommended that Canada look to separate its administration of 
Aboriginal peoples to reflect the ‘before’ and ‘after’ of recognition and reconciliation. The 
‘before’ is the federal administration of Aboriginal peoples under federal statutes where 
Canada has assumed responsibility for Indians. The ‘after’ is where First Nations are self-
governing. The roles and responsibilities in these capacities are quite distinct and even at times 
contradictory. Therefore, it may be preferable to have two departments. In the event that this 
is not acceptable to Canada, then the organization of the bureaucracy should be structured to 
ensure that those civil servants whom are responsible for administering the Indian Act are not 
the same as those responsible for the ongoing relationship following recognition and 
reconciliation.  

Specifically, in BC, a structural change is needed within the federal government to separate the 
office of Treaties and Aboriginal Government – Negotiations West (formerly the Federal Treaty 
Negotiation Office) from AANDC. This structural change would enable the responsibilities for 
title and rights negotiations to be separated from those of program and service responsibility.   

It is also evident in modern treaty negotiations that AANDC has limited or no authority over, or 
ability to persuade, other departments to meaningfully engage in negotiations. What is required 
to ensure success is the high-level oversight and engagement of the Prime Minister’s office as 
an integral part of the federal team. A new oversight office or body with clear links to the 
Aboriginal community could engage directly with First Nations without the obstacles facing the 
existing bureaucracy.   
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First Nations leadership reiterated the need for high-level oversight as set out in the 8 point 
AFN consensus document which identified that, “In order to be effective, progress on these 
areas will require fundamental change in the machinery of government including direct political 
oversight, a dedicated Cabinet Committee with a secretariat within the Privy Council Office with 
specific responsibility for the First Nation-Crown relationship to oversee implementation.” 

Placing the responsibility for reconciliation in the Prime Minister’s Office would focus the 
broader objectives of building a new Crown-Aboriginal relationship, improving the lives of 
Aboriginal people, concluding agreements (including treaties) and facilitating the coordination 
of efforts across federal departments. This administrative change would also send a clear signal 
that the federal government is sincere in wanting to conclude reconciliation agreements and 
establish a new and more positive relationship with First Nations. As recognition and 
reconciliation evolves along a continuum of options, one of the challenges will be to identify the 
trigger when a First Nation falls under one side of the federal administration or the other. 
Consequently the policy could speak to the transition based on recognition and reconciliation 
being matched with an evolution in the organization of AANDC and generally within other 
ministries within the government. After the transition, whether in whole or in part, a First 
Nation government will have more ongoing relations with other ministries on an 
intergovernmental basis than they will with the old AANDC who will no longer be responsible 
for administering that First Nation.  

From time-to-time, the Prime Minister of the day has established a cabinet committee on 
Aboriginal issues. Given the heightened importance of resolving questions of un-extinguished 
Aboriginal title, the implementation of treaty and the potentially profound impact on the 
economy of Canada and the national interest, consideration should be given to re-establishing 
this committee. This would not be set out in the policy, but the policy could indicate how these 
matters cut across ministries and are in the national interest, thus indicating there will be 
ongoing high-level oversight in the implementation of this policy which is applicable across all 
ministries.   

There has also been discussion that the Prime Minister and senior cabinet members should 
meet annually with the leadership of First Nations. This has become a convention in the United 
States where the President has an annual meeting with tribal leaders. Again, while perhaps not 
specifically set out in the policy, the policy could speak to the need to regular and high level 
meetings discussing the transition and high level issues. It would be an opportunity to consider 
the implementation of this and other policy and to meet with respect to any proposed or 
developing federal legislation affecting First Nations land and peoples along with considering 
any machinery of government issues.   

Questions 

1. How should Canada organize its ministries to support the transition of First Nations 
based on recognition and reconciliation? 

2. What should be the ongoing role of the Prime Minister’s office? 

3. Is there a need for an Aboriginal Affairs Cabinet Committee? 
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4. Is there utility in holding an annual meeting between the Prime Minister and First 
Nations? 

5. Is more joint policy work required in this area? 

 

7. Provincial and Territorial Relations 

Discussion 

Previous policies have all addressed federal and provincial relations and the need to involve the 
provinces where the lands and resources that are the subject of reconciliation fall within a 
particular province because the province has constitutional responsibility for their 
administration. Technically entering into treaties or land agreements is the sole prerogative of 
the executive. There is, in fact, no requirement to go to Parliament for approval, although in 
modern times for transparency it has been the convention for modern final agreements to be 
debated and ratified by Parliament through legislation. It has also been the practice of Canada 
to ensure deep consultation with the provinces and, in fact, not to negotiate agreements unless 
the province is agreeable and actively participating in those negotiations. This has been a major 
problem in BC. The province originally refused to negotiate with the Nisga’a and Canada until 
the constitutional amendments were made in 1982 and then more broadly participate in 
negotiations in the BC treaty process until after the release of the 1991 BC Claims Task Force 
Report. Following which, Canada and BC both agreed to negotiate with multiple claimant 
groups. 

Given the federal government’s constitutional responsibilities under section 91(24), policy 
consideration should be given to what is the appropriate role for Canada to play where there is 
a fundamental disagreement between approaches favoured by the province and the First 
Nation in dealing with specific issues. The current policy framework is at best ambiguous and at 
worst, from the First Nations’ perspective, implies Canada puts its federal/provincial 
relationship at a higher level than its relationship with First Nations. In order to move forward 
with reconciliation Canada must consider the right balance of ensuring good provincial relations 
and its political and legal responsibility or obligations to First Nations. 

It should be noted that the 1993 policy explicitly states that federal, provincial and territorial 
governments and Aboriginal groups are under no legal obligation to negotiate comprehensive 
claims settlements. There is some question whether Canada and indeed the Crown collectively 
may be under an obligation to negotiate when so requested by an Aboriginal group as this 
obligation is a part of a duty to consult and accommodate. The policy should reflect this 
principle and build upon the existing federal guidelines adopted in 2011. 

Finally, the 1993 Policy makes specific reference to cost sharing with the provinces and that 
negotiations at the time were ongoing with BC. As set out in a number of reports these cost-
sharing arrangements have had a negative impact on the ability to reach agreements and the 
flexibility of negotiators to negotiate. It has been described by some that it is the cost-sharing 
agreement between BC and Canada that drives negotiations rather than the other way around. 
Policy consideration should be given to what, if anything is stated in the policy with respect to 
federal and provincial cost-sharing. 
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Questions 

1. How should the policy address federal/provincial relations?  

2. Should Canada consult with the provinces/territories on the development of this policy?  

 

8. Future Constitutional Amendment 

Discussion 

Previous policies are silent on constitutional amendment. The most recent iteration of the 
policy was 1993, one year after the last round of constitutional discussions where fundamental 
components of recognition and reconciliation would have been addressed including recognition 
of self-government. Policy consideration should be given to whether or not there is utility in 
placing a marker in the policy that there is a need for future constitutional amendments to 
complete recognition and reconciliation. Ultimately at some point this will occur, whether or 
not triggered by a need to address Aboriginal title and rights (perhaps following recognition of 
Aboriginal title on the ground with an accompanying test for Aboriginal title from the Supreme 
Court) or some other matters (Quebec, Senate reform etc.). This marker is important for First 
Nations because recognition and reconciliation is conceptualized within a constitutional 
framework where First Nation territories and their governance rights over those territories 
constitute a third order of government within Canada.  At some point the country will have to 
come back to this issue and any serious policy respecting recognition and reconciliation with 
First Nations should contemplate this outcome, albeit it could be a few years from now or 
decades away. It is, however, a principled position taken by First Nations and part of recognition 
and reconciliation that needs to be considered. 

Questions 

1. Should the policy contemplate future constitutional amendments?  
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‘APPENDIX  A’ 

 

PROPOSED NEW FEDERAL POLICY: 

CANADA’S APROACH TO RECOGNITION AND RECONCILIATION WITH THE  

FIRST NATIONS OF CANADA 

 

DRAFT POLICY – FRAMEWORK/OUTLINE 

 

1. Statement from the Prime Minister/Minister of Aboriginal Affairs and Northern 
Development  

2. Introduction 

3. Background 

a. Aboriginal title and rights 

b. Pre-confederation treaty making and the British Crown 

c. Early Canadian treaty-making and the historical treaties  

d. Evolution of federal claims policy and modern treaty-making  

4. Guiding Principles 

5. Recognition of First Nations 

a. Who and what is recognized 

b. The effect of recognition 

c. No extinguishment of Aboriginal title and rights 

6. Types of Reconciliation  

a. First Nations with historical treaties - getting back to the original intent of the 
treaty relationship 

b. First Nations with claims to Aboriginal Title 

7. Reconciliation Mechanisms 

a. Triggers for reconciliation 

b. Acceptance of claims for negotiation 

c. Federal support for First Nations  

d. Appointment of federal negotiators  

e. Confidentiality and Transparency 

f. Mechanisms for resolving disputes 
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8. Scope of Negotiations/Settlements 

a. Achieving certainty 

b. Types of arrangements 

c. Constitutional protection 

d. Extent of lands and resources 

e. Shared territory 

f. Compensation 

g. Self-government 

h. Fiscal relations 

i. Revenue sharing 

j. Fisheries 

k. Status of lands 

l. Shared decision-making 

m. Environmental management 

n. Off-shore areas 

o. Orderly process for amendment  

p. Transition and implementation plans 

9. Federal Legislation 

a. Use of federal legislation  

b. Transition from the Indian Act 

c. Support for Nation building 

d. Machinery of government 

i. First Nations 

ii. Federal 

10. Administration of Aboriginal Peoples  

a. Before and After Recognition – Indian Act transition 

b. Annual Meeting  

11. Provincial and Territorial Relations 

12. Future Constitutional Amendment 
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‘APPENDIX  B’ 

PROPOSED NEW FEDERAL POLICY: 

CANADA’S APPROACH TO RECOGNITION AND RECONCILIATION WITH THE  

FIRST NATIONS OF CANADA 

POLICY REFORM OBJECTIVES 

 

The following is a condensed list of policy reform objectives referenced within the BCAFN 
Discussion Paper – Proposed New Federal Policy: Canada’s Approach To Recognition And 
Reconciliation With The First Nations Of Canada. 

a. Achieving Certainty 

1. Policy consideration should be given to develop a certainty technique that would 
explicitly include language that there is no extinguishment of title or rights by a group. 

2. Policy consideration should be given to how to create amendment provisions that 
ensure final agreements will be ‘living documents’ that can be regularly reviewed and, if 
necessary, amended while still maintaining the commitments and intentions in the 
original agreement.  

b. Types of Arrangements 

3. A new policy approach must contemplate a number of different arrangements that 
could address recognition and reconciliation where the focus is not only on a single 
outcome, namely, a final agreement.   

c. Constitutional Protection 

4. Policy consideration should be given to what aspects of an agreement should be 
constitutionally protected, with an assumption that most, if not all of the arrangements 
negotiated, would be constitutionally protected.  

5. Consideration should be given to whether or not other arrangements, short of being 
‘final agreements’, can be constitutionally protected.  

d. Extent of Lands and Resources 

6. A new approach should consider what a ‘fair’ settlement is and give some indication of 
the scope and extent of lands and resources to be recognized as settlement lands – 
whether as part of a final agreement or otherwise. 

7. There are compelling public policy reasons for First Nations to have a significant land 
base, reflective of their traditional territories, to ensure the sustainability of their 
economies, their culture and way of life. This must be a clear policy objective. 

8. Land banking has been recommended in the past as a pragmatic approach and policy 
consideration should be given to supporting this practice. 

e. Shared Territory and Dispute Resolution 
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9. A new approach should address shared territory and ensure flexibility by giving 
negotiators the ability to engage with neighbouring First Nations and, where necessary, 
negotiate agreements.     

10. A new approach should support First Nations and representative organizations in 
working towards the establishment of a framework to address issues of overlapping 
territories. Further, such an approach should also involve a commitment from Canada 
that it will not seek to ratify an agreement until all reasonable efforts have been made 
to resolve issues of shared territory.  

11. Policy consideration should be given to how dispute resolution mechanisms could be 
developed.   

f. Compensation 

12. Policy consideration needs to be given to what compensation will be payable for land 
over which Aboriginal title may be proven (e.g., after William) which, presumably, would 
have equal or greater value as lands taken from reserve.  

13. Policy consideration should be given to how Canada can financially meet its obligations 
to provide fair compensation, including revenue sharing and access to lands and 
resources.  

g. Self-government and Transitioning Beyond Indian Act Governance  

14. A new approach should support recognition and reconciliation with First Nations where 
First Nations develop their own post-Indian Act governance institutions and assume 
jurisdiction over a range of subject matters for their existing reserve lands (and lands 
added to reserve) before any comprehensive claims settlement might be reached.   

15. Additionally, a new approach should be clear that, where First Nations have opted to 
come under sectoral governance arrangements, they should not be forced to opt out of 
these arrangements in order to settle a comprehensive claim.  

16. A new approach needs to consider the continuum of governance options that now exist 
and provide flexibility and options for negotiators and officials to reach agreements 
based on this recognition. 

h. Fiscal Relations/Revenue Sharing 

17. It should be clear in any new approach that Canada supports revenue sharing and that 
Canada sees revenue sharing as an incremental step towards reconciliation and reaching 
a final agreement with a First Nation. 

18. A new approach should respect existing self-government agreements and fiscal 
arrangements, including sectoral self-government initiatives. As well, it should recognize 
that fiscal relations continue to evolve over time and adapt to changing circumstances 
during this period of nation building and rebuilding and should, therefore, be adaptable 
to the changing needs of First Nations.   

i. Fisheries  
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19. A new approach should consider an accountability framework that cuts across 
government departments with emphasis on an all-of-government approach and 
commitment to recognition and reconciliation.   

20. A new approach must be reflective of how Canada may enter into reconciliation 
arrangements for co-management that extend beyond the boundaries of one particular 
group and limited to a final agreement.   

j. Status of Lands 

21. Policy consideration should be given to how lands may be held and the options that exist 
depending on the type of engagement with a First Nation and the form of reconciliation 
sought. In all cases lands should be protected under section 35.  

k. Shared Decision Making and Environmental Management  

22. A new approach should address how First Nations will have a constitutionally protected 
government-to-government collaborative role in decision-making processes that relate 
to land and resource management. 

23. Policy consideration will need to be given to how Canada involves First Nations in 
environmental management decisions in the context of recognition and reconciliation 
and new arrangements / agreements based on that recognition in all areas, including 
off-shore.     

l. Existing Federal Legislation and the Project of Nation Building/Rebuilding 

24. Policy consideration needs to be given to how Canada approaches its responsibilities 
under section 91(24) and the process of recognition and reconciliation in accordance 
with a new approach.  

25. Policy consideration should also be given to how Canada expresses its broader fiduciary 
relationship with First Nations to ensure that there is, in fact, recognition and 
reconciliation.  

m. Recognition & Reconciliation and the Constitution 

26. Policy consideration should be given to whether or not there is utility in placing a marker 
in a new policy expressing the need for a future constitutional amendment to complete 
the recognition and reconciliation process. 
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‘APPENDIX  C’ 

 

PROPOSED NEW FEDERAL POLICY: 

CANADA’S APROACH TO RECOGNITION AND RECONCILIATION WITH THE 

FIRST NATIONS OF CANADA 

 

SUMMARY OF QUESTIONS 

 

Recognition of First Nations 

Who and what is recognized 

1. Can specific recognition only be given to the group that represents the “proper title 
holder”?  If yes, how would Canada determine who is the proper group? 

2. What is the process to determine the proper title holder? Is it a “strength of claim” 
analysis”, and, if so, who undertakes this work?   

3. Should Canada be prepared to recognize title broadly, without definition or 
attachment to a particular Nation, would this be acceptable to First Nations as a basis 
for moving forward with reconciliation? 

4. If recognition is broadly stated, when does recognition for a particular Nation occur?   
Does it only occur after an agreement has been reached, and if so what type of 
agreement?  Can it, and if so should it, occur before? 

5. What are the pros and cons of the different approaches that could be taken with 
respect to recognition in advance of a final decision by the Supreme Court as to the 
scope and extent of Aboriginal title?  

6. Should the federal policy seek to address recognition and reconciliation with Nations 
that may be raising the same issues in court (the litigation v. negotiation question)?  

7. Should the federal policy guide the negotiations of out of court agreements, assuming 
more title cases proceed once a test by the Supreme Court has been confirmed?  

The effect of recognition 

8. What are a Nation’s obligations, if any, after recognition? 

9. What are Canada’s obligations, if any, after recognition? 

10. What effect, if any, would recognition have legally? And how might it be relied upon 
in court?  

11. What should happen to current negotiations where the Aboriginal group(s) may not 
represent the proper, or only, title holder? [either: 1) because the group is a subset of 
the proper title holder (belongs to the same linguistic/cultural group), or 2) are 
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claiming lands that are shared with another Nation, or 3) where they are not the 
proper title holder (the land belongs to a different linguistic/cultural group)? 

Types of Reconciliation  

12. What are the types, range and scope of reconciliation arrangements contemplated 
and what mechanism would need to be developed to facilitate the different types of 
arrangements? Should there be a phased/staged approach? 

13. What is the relationship between this policy work and that of the SOC treaty 
implementation group? 

14. Is it the objective that all First Nations in Canada, whether with historical treaty, 
modern treaty, or no treaty, are afforded the same recognition and opportunities for 
reconciliation?  

15. Does it make sense to have one high level recognition and reconciliation policy as 
opposed to numerous policies addressing the somewhat artificial distinction between 
First Nations with modern treaties, historical treaties and those without treaty? 

16. How similar or different would the governing structures or level of recognition be for 
those Nations that have modern treaties, historical treaties and those that have no 
treaty?  

Reconciliation Mechanisms 

Triggers for Reconciliation  

17. Assuming recognition results in more First Nations wishing to establish a table to 
either deal with title and rights comprehensively (leading to a final agreement/treaty) 
or with respect to specific issues (self-government, revenue sharing, fiscal relations, 
additions to reserve of lands over which title is declared or can be presumed to be 
determined title lands, park formation, etc.), what will be the triggers for 
reconciliation and the processes followed (assuming it is no longer just to reach a final 
agreement/treaty)?    

18. What is the effect, if any, of the recognition policy on those groups that are already 
negotiating towards a final agreement?  

19. How do we ensure that those First Nations that are currently engaged can remain 
engaged?  

20. Can the policy address a process for reconciliation following court action or can court 
action be a stimulus for negotiations (e.g., a trigger)?   

21. For BC, how will the policy provide for Canada to negotiate with groups outside of the 
BC treaty-making process on matters respecting title and rights and what is the 
process for engagement if it is different than the existing process overseen by the BC 
Treaty Commission?  

Acceptance to engage and negotiate 

22. What is the process for acceptance to engage and negotiate? 
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23. Is it only Nations that have been specifically recognized that can engage and 
negotiate reconciliation? 

24. Are there different processes for different types of engagement? 

25. Do First Nations want to be able to engage with respect to a part of their territories 
where title is presumed to exist and in advance of settling its broader territorial 
issues?   

26. What should happen if a request for engagement is not accepted by Canada?  

Federal support for First Nations 

27. How should financial support be provided and at what levels? 

28. What should happen to existing loans in BC if the approach to resolving the land 
question is based on recognition and reconciliation? 

29. What is the relationship between funding for negotiations as a part of the BC Treaty 
making-process where funding is administered through the BC Treaty Commission, 
and funding that would be available for other engagement processes that might be 
adopted?  

Openness and Transparency  

30. What degree of confidentiality, if any, should exist between and among First Nations 

engaged in reconciliation discussion with the Crown and should the new policy 

address this issue? 

31. How can the policy support transparency and accountability of the federal 
government with respect to federal efforts made at reconciliation with First Nations?   

Mechanisms for resolving disputes  

32. What mechanism should be developed, if any, to require or compel the parties to 
resolve disputes and what bodies might hear and decide disputes? 

33. What matters could be taken to dispute resolution? 

34. What are the best practices both domestically and internationally for resolving these 
types of disputes that we can look to? 

Scope of Negotiations  

35. What is a “fair agreement” and how do we know when we have reached a fair 
agreement? 

36. What is the scope of subject matters and terms of agreements that may be reached? 

Achieving Certainty 

37. What is meant by “certainty”?  

38. How can we achieve “certainty” without a final agreement (treaty)? 
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39. Should the federal policy include examples of language that can be used in final 
agreements to achieve legal certainty? 

40. Where a First Nation and the Crown enter into an agreement that is not a ‘final 
agreement’ as contemplated under the current policy (including a modern treaty 
negotiated under the BC treaty-making process), what would the certainty 
technique(s) look like? How would they be different?  

41. Which of the Common Table opportunities are able to be addressed in the policy? 
Are there any new opportunities/direction? Is more joint policy work needed in this 
area?  

Types of Arrangements 

42. What are the types of arrangements that the federal policy should contemplate and 
therefore potentially set out specific guidelines for engagement and resolution? 

Constitutional Protection 

43. What agreements or elements of agreements are to receive constitutional 
protection? 

44. How much detail should the policy contain on what is, or is not, constitutionally 
protected and why?  

45. Is more joint policy work required in this area? 
 

Extent of lands and resources 

46. How should land quantum be determined?  

47. Should the quantum of land and resources available for recognition and reconciliation 
be equitable across First Nations or be based on other factors? 

48. Is more joint policy work required in this area? 

Shared Territory 

49. How are First Nations going to settle issues of shared territory and overlap? 

50. How should the legal requirement for consultation impact the Crown’s responsibility 
to address the question of shared territory/overlap and should this be reflected in the 
policy?   

51. How should the Crown satisfy itself that First Nations have or have not addressed 
question of shared territory/overlap?  

52. Is more joint policy work required in this area? 

Compensation  

53. How should the policy specifically address the need for compensation?   
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54. Is more joint policy work required in this area? 

 
Self-government   

55. What aspects/powers of governance should be constitutionally protected?  

56. How should Canada support governance reform (both on- and off-reserve) which can 
be separate and apart from negotiating a final agreement (treaty)? 

57. How do we ensure the incremental approach to reconciliation through sectoral or 
comprehensive governance initiatives is not compromised by positions taken by 
Canada during more comprehensive reconciliation negotiations addressing the land 
question?   

58. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

Fiscal Relations – Revenue Sharing 

59. Should Canada commit further to revenue sharing in its policy and support working 
closer with the provinces? 

60. What constitutes a fair revenue sharing model?  

61. What is a fair approach to own-source revenue calculations? 

62. Is a First Minsters meeting on this issue warranted in light of the significant resource 
development projects proposed in Canada and the need for consultation and 
accommodation of Aboriginal peoples? 

63. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

Fisheries 

64. What policy changes are necessary to move fisheries issues?   

65. What is the role of DFO in this discussion? Other Departments? 

66. What type of recognition and reconciliation arrangements may be contemplated 
short of a final agreement? 

67. Should Canada be able to enter into a final agreement without having fish issues 
addressed if that is agreeable to the other parties?  
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68. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

Status of Lands 

69. What are the pros and cons of different types of land status? 

70. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

Shared Decision-Making 

71. How should shared decision-making be described in the policy and for what areas of 
jurisdiction and over which lands? 

72. Which of the “opportunities” identified by the Common Table should be addressed in 
the policy? Are there any new opportunities/direction? Is more joint policy work 
required in this area? 

Environmental Management 

73. What should the federal policy include with respect to environmental management 
(both for lands where the First Nation has primary jurisdiction and throughout the 
territory (shared decision-making))?  

74. Can, or should, the policy address First Nation’s participation in environmental 
reviews/panels or the development of federal legislation that effects the 
environment and in turn impacts Aboriginal title and rights, including treaty rights?  

75. In addition to negotiating final agreements, what are some of the mechanisms to 
reconcile with Canada with respect to environmental management?  

76. How does this aspect of the policy specifically relate to the consultation and 
accommodation guidelines and legal duties of the Crown?  

77. How do First Nations engage with Canada with respect to proposed major industrial 
projects that cross multiple jurisdictional boundaries?   

78. Is more joint policy work required in this area? 

Off-Shore areas 

79. Is the current policy regarding offshore areas sufficient? 

80. What is the overlap with fisheries?  

81. Are there any new opportunities/direction? 



 
 
WITHOUT PREJUDICE WORKING DRAFT June 26, 2013 

   

 

 Page 51 of 52 

82. Do we need more joint policy work in this area? 

Transition and Implementation Plans 

83. What have been the problems with implementation and how can the policy seek to 
provide a framework for ensuring these problems can be mitigated moving forward?  

84. What are the key supports required to be provided by Canada to assist First Nation in 
transition from the Indian Act, and in implementing agreements?  

85. Should all, or part, or none of the implementation plans be legally enforceable?   

86. Is more joint policy work required in this area? 

Orderly Process and Amendment  

87. How do we ensure an orderly process to renovate agreements (especially treaties) in 
the future to include rights that may be further recognized by the courts or need to 
be addressed in some other way?    

88. What would the orderly process look like and how would this process be different 
from the amending provisions in existing agreements?  

89. What rights might be included?    

90. Is more joint policy work required in this area? 

Federal Legislation  

Use of Federal Legislation in respect of Indian and Lands Reserved for Indians 

91. What is the place for federal legislation enacted under section 91(24) during the 
period of transition from the Indian Act system to a new relationship based on 
recognition and reconciliation under the proposed new federal policy?  
 

92. How effective is the use of non-derogation language in federal legislation? If federal 
legislation is used for the purposes of recognition and reconciliation outside of 
ratifying an agreement with respect to unextinguished Aboriginal title or a self-
government agreement, should non-derogation language be used? And if so is the 
current approach acceptable? 
 

93. Should the policy specifically address Canada’s approach to developing legislation in 
support of recognition and reconciliation? 
 

94. Is more joint policy work required in this area? 
 

Transition from the Indian Act 
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95. What steps can be taken to advance rebuilding First Nation governments and 
effective control over First Nation lands (whether for existing reserve lands or other 
lands) in advance of reaching a final agreement? 

96. How should the policy reflect the work that is well underway to support First Nations’ 
transition away from governance under the Indian Act, along a continuum of 
governance options? 

Machinery of Government  

97. What new machinery is required and why?  

98. Is more joint policy work required in this area? 

Administration of Aboriginal Peoples  

99. How should Canada organize its ministries to support the transition of our Nations 
based on recognition and reconciliation? 

100. What should be the ongoing role of the Prime Minister’s office? 

101. Is there a need for an Aboriginal Affairs Cabinet committee? 

102. Is there utility in holding an annual meeting between the Prime Minister and First 
Nations? 

103. Is more joint policy work required in this area? 

Provincial and Territorial Relations 

104. How should the policy address Federal/Provincial relations?  

105. Should Canada consult with the provinces/territories on the development of this       
policy?  

Future Constitutional Amendment 

106. Should the policy contemplate future constitutional amendments?  

 


