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Background 
 
By way of a series of Chiefs’ resolutions, the Assembly of First Nations (AFN) has a 
mandate to pursue changes to the federal government’s Comprehensive Claims Policy 
(CCP). An AFN CCP Working Group has been established and mandated to coordinate 
the policy discussion and development process. 
 
Canada has agreed to some form of dialogue to improve the policy, but the details 
remain to be worked out with the AFN. As a part of its internal preparation, the AFN 
hosted a series of regional discussion forums to introduce the issue, seek feedback and 
get direction on how best to proceed to get changes to the CCP. 
 
To date, AFN has hosted three regional forums as follows: 
 

 Western Forum: October 26, 2011 (Vancouver, BC) 
 Atlantic Forum: November 21, 2011 (Moncton, NB) 
 Quebec Forum: November 25 & December 8 (Ottawa, ON)  

 
A strategy session was also hosted by AFN – open to all regions – which was held at 
the Special Chiefs Assembly in Ottawa, December 8, 2011.  

 

Policy Issues 
 
The first modern federal policy on land claims, the 1973 “Statement on the Claims of 
Indian and Inuit People”, was introduced by then Minister of Indian Affairs Jean Chrétien 
under the Liberal government of Pierre Trudeau, largely in response to the Supreme 
Court of Canada’s decision in Calder. This policy statement was quite general, and was 
revised and broken out into two separate policies in 1981/82: “Outstanding Business” 
(Specific Claims), and “In All Fairness” (Comprehensive Claims). Under the 
Conservative government of Brian Mulroney the CCP underwent further review and 
revision in 1985/86 (the Coolican Task Force), and a revised policy (the “Blue Book”) 
was released in 1986.  
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The last written CCP was released by Canada in 1993. Since then, even though some 
changes have been made to the overall policy framework (including provision for the 
inclusion of “self government” agreements), the federal government has refused to 
produce a consolidated policy statement. A variety of excuses have been provided for 
this absence of a transparent and explicit policy statement, including the suggestion by 
officials that it’s like the Common Law and can be found in all of the existing agreements 
and Cabinet mandates (the latter of which are not available to First Nations or the 
public).  
 
In the interim, there have been significant advances in Canadian domestic law (in 
particular, the Supreme Court of Canada’s decisions in Delgamuukw and Haida), and in 
international law (the United Nations Declaration on the Rights of Indigenous Peoples), 
which have established new standards regarding the matters at hand. The CCP clearly 
does not meet these standards. 
 
Despite the fact that the Government of Canada has refused to issue an up to date 
consolidated and public statement of the CCP, the general parameters of the Policy 
itself can be found in the various agreements that have been signed, and in what has 
been reported from the various negotiating tables that are in place across the country.  
 
In reviewing what was said across the three Regional Discussion Forums, one 
remarkable fact is that there were no positive affirmations that the CCP was a “good” 
policy, or that it was “working”. On the contrary, even groups trying to do their best at 
the negotiating table had a long list of fundamental issues that they felt made the CCP 
unworkable. These included: 
 
 The CCP is Canada’s policy, not a First Nation policy. It has been imposed 

unilaterally by one party and does not represent common agreement on objectives 
or content. 

 New language in regard to the surrender of Aboriginal rights / title offered by Canada 
in the form of certainty, release or non-assertion does not change the ultimate 
requirement of extinguishment in Canada’s policy. Officials resist the notion of 
“recognition” despite the Constitution Act, 1982's recognition and affirmation of 
Aboriginal and treaty rights. 

 No new Reserve lands, instead, s. 91(24) lands are to be converted into lands held 
under the provincial land registry system. 

 Fisheries are not on the table for negotiations; federal negotiators have no mandate 
to deal with fisheries even in regions where there has been explicit recognition of 
Aboriginal / treaty rights to the fishery by the courts. 

 Overlaps are not dealt with effectively, if at all, and agreements-in-principle and final 
agreements are often with prejudice to neighbouring communities and/or nations, 
despite federal and provincial assurances to the contrary. 
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 The CCP encourages divisions between and among nations: those negotiating and 
those not negotiating; and those who have signed agreements and those whose 
overlaps have not been addressed. In this respect, the CCP promotes conflict 
between and among First Nations. 

 Fiscal relations – as part of final agreements, tax immunity is phased out, with an 
increased emphasis on “own source revenues”; a reduction in programs and 
services eligibility; and different categories of beneficiary (some eligible for programs 
and services funding, some not) 

 No compensation from Canada (in fact, Specific Claim settlements often provide 
more money per capita). The federal cash and land formula does not allow much 
real flexibility for negotiations: the average seems to be about 25 acres and $26,000 
per person, more or less, depending on rural (more land, less money) or urban 
(more money, less land). In some cases, provincial governments have offered 
compensation or resource revenue sharing over and above this, but the approach is 
not consistent. Compensation for past infringements and resource revenue sharing 
for the future are important elements which are not provided for. 

 The rights of third parties and corporations have more recognition than prior 
Aboriginal rights and title. 

 Self-government negotiations are limited by Canada’s “Inherent Right Policy” which 
has itself been rejected by many First Nations. 

 Loan funding – it was reported that outstanding loan amounts have been used as a 
threat by Canada to maintain or conclude negotiations. Some First Nations may owe 
more money than they stand to receive at the conclusion of their negotiations. 

 The CCP cannot cope with Pre-Confederation Treaties or the Royal Proclamation of 
1763 (i.e., constitutionally protected agreements that recognize or protect Aboriginal 
rights and/or title). 

 The CCP is inconsistent with Canadian domestic case law, in particular Haida and 
Delgamuukw. 

 The CCP is inconsistent with international law and standards, in particular the United 
Nations Declaration on the Rights of Indigenous Peoples and the Inter-American 
Declaration on the Rights and Duties of Man 

 
Process Issues 
 
The CCP process underwent some minor changes in 1990, in response to the events 
that summer at Oka, QC, and across Canada, the most significant being that the limit of 
six negotiations at one time was lifted. And in 1992, with the establishment of the BC 
Treaty Commission (BCTC), a significant number of negotiating tables were opened up 
in that province. Following the Supreme Court of Canada’s decisions in Marshall, efforts 
were also made by Canada to establish tables in the Atlantic. But despite decades of  
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negotiations and hundreds of millions of dollars in loans and grants, the proliferation of 
negotiating tables has led to shockingly few agreements (there are only 23 to date).  
 
 Less than a handful of final agreements have been reached in British Columbia, 20 

years after the BCTC was established; Premier Christy Clark has recently pressed 
for agreements with First Nations outside the BCTC process in order to facilitate the 
opening of new mines - not a ringing endorsement of the BCTC process. 

 There have been no final agreements in Quebec despite the fact that negotiations 
have been ongoing with the Innu and the Atikamekw since 1979 (33 years).  

 The recent announcement of an agreement-in-principle with the Innu of Labrador did 
not address major overlap issues with the Quebec Innu and has led to conflict 
between these nations. 

 There has been no agreement in Nova Scotia despite 10+ years of negotiations.  

 “Regional processes” raise high hopes (e.g., “made in BC”, “made in Nova Scotia”), 
but in reality the same national policy and formulas are being applied. The federal 
government calculates that the existence of regional processes makes it more 
difficult for First Nations to work together nationally to get policy change. New 
regional processes are being established and announced (for instance the New 
Brunswick tripartite “umbrella agreement”) despite the fact that existing processes 
are largely at an impasse. 

 Federal insistence on “confidentiality” appears intended to work only one way: it 
prevents First Nations from sharing information and experience, and working 
together, but allows federal negotiators to coordinate, compare notes and coordinate 
national strategy. 

 With respect to negotiating and non-negotiating groups, Canada has consistently 
used the fact that tables exist as a justification for no policy change, even if there is 
no progress at those tables. Meanwhile, those First Nations not at the negotiating 
table have no venue in which to begin addressing issues of outstanding title and 
rights. 

 The federal government often defers to provincial governments despite its s. 91(24) 
responsibilities. 

 There are no meaningful linkages between the CCP and Haida requirements for 
consultation and accommodation processes in the period prior to conclusion of a 
final agreement. There is a fundamental disconnect between the CCP and Haida 
requirements. 

 Faced with impasses at the negotiating table or an inability to even get to the table, 
some First Nations are compelled to seek protection of their rights through other 
means, for instance litigation, international tribunals, and/or direct action.  
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Conclusion 
 
This work really only reflects the beginning of a process that will require significant 
support and involvement from First Nations – as the holders of Aboriginal title and rights 
– who are most directly affected by the CCP. It is expected that the comments received 
through these Discussion Forums will help to define the work moving forward, focussing 
on practical measures to fundamentally reform the existing CCP policy framework.   
 
Based on what has been heard so far, there is significant consistency from across the 
regions with respect to concerns about the CCP both in terms of policy and process. 
The AFN will continue to advance these issues – in coordination with the CCP Working 
Group – in an effort to finally bring around meaningful CCP policy reform. 
 


