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Introduction 

 
First Nation communities can be detrimentally impacted by works or undertakings that 

result in negative impacts to fish and fish habitat. The Department of Fisheries and 

Oceans is tasked with enforcing a variety of fish and fish habitat provisions to protect the 

capacity for waterways to maintain and support healthy fish stocks. A variety of officials, 

including fisheries officers, are responsible to enforce the regulations within the fisheries 

act. First Nation communities act on traditional ethics that promote aquatic stewardship; 

however, due to the complex monitoring, compliance and enforcement system in place 

for aquatic areas, First Nations are often unable to engage with government departments 

to prevent damage to their communities. 

 

The Assembly of First Nations has been asked by First Nations to advance dialogue on 

issues of compliance and enforcement in order to enhance current conservation 

frameworks. In February 2011, the AFN invited fisheries officers from the Central & 

Arctic Region to attend the annual National Habitat Working Group meeting. Dialogue 

between First Nation participants and DFO Conservation and Protection (C&P) staff 

raised several questions answered by this document: what responsibilities are held by 

DFO to manage and protect habitat? What concerns may First Nations have about the 

current protection structure? What improvements should DFO consider to increase the 

efficiency of compliance and enforcement?  

 

The document below is for discussion purposes only. It aims to briefly present the 

structure for habitat compliance, monitoring and enforcement and identify key 

responsibilities within the Canadian aquatic management regime. Four primary areas of 

concerned are highlighted at the end of the document along with some suggestions. The 

suggestions offered have not been endorsed by the Assembly of First Nations and offer 

preliminary insight into wider discussions regarding habitat policy enhancement. 
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Habitat Protection Framework 
 

Fisheries Act Habitat Requirements for Works or Undertakings: 

 

The Fisheries Act sets several general habitat protection requirements for proponents 

undertaking works or projects. These requirements include to: 

 

• Ensure safe passage for fish [s.20]; 

• Ensure adequate water flow below water control structures [s.22]; and 

• Leave at least 1/3
rd

 of a river or stream width unobstructed [s.23]. 

 

Fisheries Act Habitat Violations: 

 

The Fisheries Act outlines a wide variety of prohibited and regulated activities in relation 

to fish and fish habitat. The following activities are prohibited by the Fisheries Act: 

 

• Damaging or obstructing  fish ways [s.27]; 

• Using explosives to hunt or kill fish [s.28]; 

• Destroying fish by any means other than fishing without prior approval [s.32]; 

• Carrying out works or undertakings that result in harmful alterations, disruptions, 

or destruction of fish habitat without prior approval [s.35]; and 

• Depositing deleterious substances [s.36]. 

 

Sections 32, 35, and 36 are frequently used by government departments and agencies to 

regulate, monitor, and set conditions on activities that may result in damage to or the 

degradation of fish habitat.  

 

Section 32 states that “no personal shall destroy fish by any means other than fishing 

except as authorized by the Minister or under regulations made by the Governor in 

Council under this Act.” The Department of Fisheries and Oceans has interpreted this 

section to apply to any work or undertaking that may include explosives. In 1998, DFO 

released Guidelines for the Use of Explosives in or near Water to detail requirements to 

proponents. Section 35(2) permits may include provisions related to Section 32. 

 

Section 35(1) states that “No person shall carry on any work or undertaking that results in 

the harmful alteration, disruption or destruction [HADD] of fish habitat.” Because of the 

breadth of this provision and the range of activities that may potentially affect fish 

habitat, the current Fisheries Act is the pre-eminent federal environmental protection 

statute.  

 

Section 36 prohibits the deposit of deleterious substances. A deleterious substance is 

understood to be any substance that would degrade or alter fish habitat or otherwise 

negatively affect fish. The classification of a substance as “deleterious” has sparked a 

significant legal debate as to the nature of a substance and its effects on fish and fish 

habitat.   
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Fisheries Act Compliance, Monitoring, and Enforcement: 

 

The Fisheries Act grants several powers to the Minister to enforce and ensure compliance 

with the requirements to protect habitat. As authorized by the Fisheries Act, the Minister 

of Fisheries and Oceans may: 

 

• Direct a person authorized to deposit a deleterious substance to conduct and report 

on monitoring programs [s.36(6)]; 

• Request plans and specifications for works or undertakings that have the potential 

to negatively affect fish habitat [s.37]; 

• Appoint inspectors and analysts to inspect, search, and enforce the Fisheries Act 

[s.38]; and 

• Levy fines and penalties for violations causing harmful alterations, disruptions or 

destruction to fish habitat; depositing deleterious substances; or contradicting 

section 37.  

 

In addition section 42 of the Fisheries Act holds that persons violating the prohibition 

against depositing a deleterious substance are absolutely liable to the Government of 

Canada and all fishers affected by the action. 

 

Fisheries Act Habitat Violation Remedies: 

 
The Fisheries Act grants the Minister of Fisheries and Oceans authority to remedy 

contraventions of the Fisheries Act in the following manners: 

 

• Require proponents to pay for fish hatcheries to compensate for fish way 

obstructions and remove obstructions [s.20]; 

• Recover costs from constructing fish ways [s.21] 

• Require the installation of fish stops or diverters [s.22] 

• Levy penalties, including fines and prison [s. 66; s.69; s.78]. 

 

Fisheries Act Habitat Approvals and Assessments: 

 

The Fisheries Act allows the Minister to approve several activities that would otherwise 

be contrary to habitat provisions of the Act. Notable approvals include: 

 

• HADDs [s.35(2]; and 

• Deposits of deleterious substances [2.36(6)] 

 

Section 35(2) approvals may be used to authorize actions contrary to other provisions 

within the Fisheries Act, including Section 32. Section 35(2) approvals automatically 

trigger environmental assessments under the Canadian Environmental Assessment Act 

(CEAA). 

 

 

Rights of Proponents: 
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The Fisheries Act differentiates between an inspection and a search, which affords 

limited expectations for privacy to proponents. In general, an inspection is understood as 

a general check for compliance and does not require a warrant. Searches are understood 

as inspections with a “criminal character” (R. v. German) and require warrants. 

 

Proponents undertaking activities prohibited without prior approval surrender most 

reasonable expectations of privacy by applying for and accepting a licence, permit, or 

approval. Licenses and approvals are the result of an agreement between a proponent and 

the Department of Fisheries and Oceans that legalizes an activity that would otherwise be 

illegal (i.e., causing a HADD). Any terms attached to an approval must be accepted by 

the proponent, including conditions for compliance monitoring and follow-up 

inspections. The Supreme Court of Canada has supported this interpretation, stating that 

permits to engage in activities detailed in the Fisheries Act “entail inspection, 

observation, and entry” (R. v. Bagnell).  

 

Habitat Enforcement Duties and Activities: 

 

The Department of Fisheries and Oceans and Environment Canada (EC) have shared 

responsibility for the enforcement of Fisheries Act habitat provisions since 1978. 

Specifically, the Department of Fisheries and Oceans is responsible for duties associated 

with the following sections of the Fisheries Act: 20, 21, 22, 26, 28, 30, 32, 35, 37, 38, 40, 

42. Environment Canada is understood to be responsible for duties associated with 

sections 34, 36, and 42 of the Fisheries Act. DFO carries out habitat related functions on 

the regional level through the Habitat Management Program and Conservation and 

Protection Program (C&P). Policies and practices vary between regions. Environment 

Canada carries out habitat related functions through the Environmental Enforcement 

Program, Compliance Promotion and Analysis Program, and the Environmental 

Emergencies Program.  

 

DFO undertakes eight main activities to fulfill duties to protect habitat. The activities 

relate to: protection and compliance, integrated resource planning, scientific research, 

public consultation, public information ad education, cooperative action, habitat 

improvement and habitat monitoring. These duties are carried out across 65 regional 

offices supported by C&P. 

 

Habitat Enforcement Policies and Practices: 

 
The DFO 1986 Habitat Policy provides the primary framework for the application of 

fisheries habitat provisions. DFO’s Habitat Policy is fundamentally shaped by the policy 

of No Net Loss, which aims to minimize the net loss of productive habitat in Canada 

caused by HADDs. The policy calls for habitat compensation and mitigation measures; 

however, follow-up enforcement is infrequent and empirical data suggests that habitat 

policy has not prevented the net loss of fisheries habitat. 
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DFO and EC are guided by the Compliance and Enforcement Policy (2001) on issues 

related to habitat enforcement. The policy sets several principles for habitat enforcement 

and compliance, including: 

• “Compliance will be encouraged by communication with parties affected by the 

habitat protection and pollution protection provisions.” 

• “Enforcement personnel will administer the provisions and regulations in a 

manner that is fair, predictable, and consistent…” 

• Provisions will be administered “with an emphasis on preventing harm to fish, 

fish habitat or human use of fish” 

• “Priority for action to deal with suspected violations will be guided by: the degree 

of harm to fish, fish habitat or human use of fish…[and] whether or not the 

alleged offence is a repeat occurrence.” 

The Policy stipulates each DFO region “will develop guidelines and codes of practice for 

the habitat protection provisions of the Fisheries Act” and provides a general outline of 

the powers and responsibilities of each genre of habitat enforcement officers.  
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First Nation Concerns Regarding Habitat Enforcement 

 
First Nation efforts to seek compliance and enforcement are often frustrated by the 

complex habitat protection framework in which DFO and EC operate. The following 

concerns and recommendations are categorically grouped. 

 

Unclear Responsibility 

 

First Nations impacted by harmful activities are often uncertain which government 

authority, office, or branch is responsible for compliance and enforcement. Divisions 

between DFO and EC responsibilities are not self-evident and regional variation between 

policies can result in confusion. It is not immediately clear which regional office is 

responsible for practices that may have interprovincial impacts. Furthermore, it is not 

evident which departmental programs are responsible to respond to each potential 

Fisheries Act violation. 

 

Suggestions: EC and DFO should explore creating an on-line program to streamline 

complaints and reporting processes. Regional enforcement standards in DFO should be 

harmonized and made easily available online. DFO may wish to engage in an outreach 

program led by C&P and the HMP to explain to First Nations the proper method for 

reporting concerns and Fisheries Act violations. 

 

Inconsistent Reporting of Activities 

 

The process of registering and reporting activities with possible detrimental impacts on 

fish habitat varies across regions. Proponents in certain regions may be able to follow 

broad class activity approvals or operating procedures that circumvent environmental 

assessments. Regional HMP offices may offer letters of advice on certain activities that 

may circumvent an environmental assessment. Communities may not be fully aware of 

low or medium risk activities in the vicinity of their territory. Furthermore, communities 

may not receive information about large projects upstream that may detrimentally impact 

local fisheries. 

 

Suggestions: DFO should provide a full disclosure “clearing house” online to identify all 

projects with possible detrimental impacts in a region. Proponents undertaking works 

authorized by operational statements should be encouraged to disclose project 

information on a publicly available online forum. Furthermore, DFO should provide 

written notice to First Nations downstream of any project with possible detrimental 

impacts on aquatic habitat or fisheries regardless of scale.  

 

Reactive instead of Proactive 

 

DFO enforcement and compliance procedures are often react to damages already done 

instead of proactively seeking to prevent damages. DFO seeks to mitigate damages on the 

front end through the No Net Loss policy but does not seek to prevent front end habitat 

loss. Monitoring needs to occur consistently throughout the lifecycle of a project. 
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Educational outreach materials are easy to find; however, it can be difficult to navigate 

the DFO website to find regional information on compliance, monitoring and best 

practices.   

 

Suggestions: DFO should seek to replace “No Net Loss” with a “No Habitat Loss” policy 

that seeks to prevent all front-end habitat loss and discourages the practice of unlike or 

different ecosystem compensation. DFO should create programs to encourage local 

monitoring and reporting. Revisions to the DFO website may facilitate proactive 

education.  

 

Lack of First Nation Involvement 

 

First Nations do not feel engaged in the compliance, monitoring and enforcement sectors 

in DFO. First Nation citizens often cannot support themselves since by working to 

promote habitat conservation since much of the work is seasonal. 

 

Suggestions: DFO should seek to hire more First Nation conservation officers or further 

support local First Nation monitoring projects. DFO should seek to establish new First 

Nation monitoring programs based on watersheds to utilize regional networks.   

 

 

Closing Thoughts 

 
The Department of Fisheries and Oceans has gone through great efforts to increase 

transparency and enhance dialogue with First Nations. The Assembly of First Nations 

encourages further dialogue between DFO and First Nations to clarify roles and 

responsibilities related to habitat compliance, monitoring, and enforcement. Existing 

networks may allow for mutually-beneficial changes to the current enforcement and 

compliance regime. The Assembly of First Nations will continue to offer advice and 

forums to advance dialogue through the Aboriginal Inland Habitat Program where 

appropriate.  


