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A CLOSER LOOK: UPHOLDING RIGHTS 

First Nation rights are the first building blocks of the Canadian Constitution and are part of international 
human rights law. Canada’s Constitution Act, 1982 recognizes and affirms Aboriginal and Treaty rights. The 
pre-existing and inherent collective rights of First Nations are also recognized by the United Nations (UN) 
Declaration on the Rights of Indigenous Peoples. The UN Declaration has diverse legal effects in Canada1, and 
provides a principled and normative legal framework for achieving reconciliation between Indigenous and 
non-Indigenous peoples2. 
 
Despite this, Canadian policy and many federal laws are drafted and applied in a manner that is inconsistent 
with Indigenous rights, and have not kept pace with the many legal successes First Nations have won in the 
courts nor with international human rights law. 
 
There is an urgent need to review key aspects of Canadian law and policy to ensure compliance with Treaties, 
s.35 of the Constitution Act, 1982, international human rights and Supreme Court of Canada decisions such as 
the 2014 landmark decision affirming the Tsilhqot’in Nation’s title of over 1,700 square kilometres of land in 
central British Columbia3.   
 
Canada does not have a jointly-developed forum to oversee the recognition and implementation of Treaties 
and inherent rights, and the Canadian government spends over $100 million every year in legal fees to 
challenge Indigenous Peoples over their rights to their lands and resources.4  Establishing new jointly designed 
processes at the highest levels of decision-making would transform the relationship between First Nations and 
Canada. 
 
 
  

                                                           
1 Paul Joffe, “UN Declaration on the Rights of Indigenous Peoples Not Merely Aspirational”, June 25, 2015 
http://quakerservice.ca/wp-content/uploads/2012/09/UN-Decl-Not-merely-aspirational-.pdf 
2 Paul Joffe, “UN Declaration on the Rights of Indigenous Peoples: Canadian Government Positions Incompatible with Genuine 
Reconciliation” pp. 121 – 229 in National Journal of Constitutional Law vol. 26, 2009/10.  
3 Tsilhqot’in Nation v. British Columbia, 2014 SCC 44. 
4 See, for example: http://www.lawtimesnews.com/201311113587/headline-news/feds-pouring-big-money-into-aboriginal-
litigation. 

http://quakerservice.ca/wp-content/uploads/2012/09/UN-Decl-Not-merely-aspirational-.pdf
http://www.lawtimesnews.com/201311113587/headline-news/feds-pouring-big-money-into-aboriginal-litigation
http://www.lawtimesnews.com/201311113587/headline-news/feds-pouring-big-money-into-aboriginal-litigation
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THE PATH FORWARD 
 
Treaties are clearly our bridge from the past to the future – we must now forge ahead 
and envision a new reality, one that will ensure a prosperous, stable, and healthy 
environment for all people... 5 
 

The machinery of government needs to be reformed to ensure there is clear accountability and oversight of 
the relationship: a new Ministry to ensure Canada upholds its relationship with First Nations; and an 
independent Office of the Treaty Commissioner that is accountable to First Nations and Parliament.  
 
Within the first 100 days the newly elected federal government must: 
• Establish a joint Assembly of First Nations-Cabinet Committee to set direction and monitor the 

implementation of First Nation-Crown priorities. 
• Engage in a collaborative process with First Nations to ensure that the federal government is organized in a 

way that demonstrates accountability to First Nations and is consistent with s.35 of the Constitution Act, 
1982 and the UN Declaration on the Rights of Indigenous Peoples. 

• Repeal Bill C-51 and ensure that security and policing legislation and operations respect and uphold First 
Nations’ rights to expression, assembly and association. 
 
 

EVIDENCE AND OTHER VOICES 
 
The 1983 report of the House of Commons Special Committee on Indian Self-Government (also known as the 
Penner Report) recommended that the inherent right to self-government be explicitly recognized in the 
Constitution, and in the interim, that a First Nations Recognition Act be developed jointly with First Nations; 
that Canada adopt legislation authorizing it to enter into agreements with First Nations on power sharing and 
to define respective jurisdictions; and, legislation be developed under the authority of s.91(24) of the 
Constitution Act, 1867 designed to occupy all areas of competence necessary to permit First Nations to govern 
themselves effectively. 
 
In 1996, the Royal Commission on Aboriginal Peoples recommended that Parliament enact an Aboriginal 
Nations Recognition and Government Act as well as establish continuing and bilateral processes to renew the 
Crown’s relationship with First Nations. 
 
The Supreme Court of Canada has been vocal and instrumental in providing guidance to Canada on the 
interpretation of s. 35 and fulfilment of rights. In the 1990 Sparrow decision the court spoke about the 
importance of section 35 as a statute and a symbol:   “section 35(1) … represents the culmination of a long and 
difficult struggle … for the constitutional recognition of aboriginal rights…  [and] …provides a solid 
constitutional base upon which subsequent negotiations can take place.”6 

                                                           
5 The Honourable Judge David M. Arnot Treaty Commissioner for Saskatchewan. The Statement of Treaty Issues: Treaties 
as a Bridge to the Future, 1998. 
6 R. v. Sparrow https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/609/index.do (para. 1103) 

http://www.canlii.org/en/ca/const/const1982.html#sec35
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/609/index.do
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Canada’s failure to appropriately uphold Inherent and Treaty rights has been recognized by numerous 
international human rights bodies. 
 
In his statement upon concluding his visit 2013 to Canada, the former United Nations Special Rapporteur on 
the Rights of Indigenous Peoples noted “it is necessary for Canada to arrive at a common understanding with 
aboriginal peoples of objectives and goals that are based on full respect for their constitutional, treaty and 
internationally-recognized rights.” 
 
In its acceptance of a complaint against the Canadian government by the Hul’qumi’num Treaty Group , the 
Inter-American Commission on Human Rights noted the challenges faced by Indigenous peoples in Canada7: 
 

“In the opinion of the IACHR, these comments demonstrate the difficulties faced by indigenous peoples 
when trying to avail themselves of this remedy due to the limited access to the justice system during 
and following treaty negotiations, which confirms that the treaty negotiation process is not an effective 
mechanism to protect the rights claimed by the petitioners. (para 38) 
 
Therefore, the IACHR considers that with regard to legal remedies to obtain the declaration and 
protection of the aboriginal title, the exception to the requirement of exhaustion of domestic remedies 
applies because the remedy does not constitute an effective protection of the right alleged by the 
petitioners. (para 42)” 
 

The National Aboriginal Economic Development Board clearly makes the connection between closing the gap 
and upholding rights in its 2015 Aboriginal Economic Progress Report: 

 
RECOMMENDATION 1: 
 
First Nations on reserve require drastic action in order to close the gaps and address increasing 
disparities. Relative incomes for this segment of the population have essentially stagnated since 2000, 
and the gap in labour force participation increased by almost 4 percentage points since 2006. The First 
Nation population is growing, but nothing else is growing in terms of capital, training, infrastructure, 
housing, etc. which brings on a whole set of additional problems. 
 
It is strongly recommended that the development of discrete strategies for closing the gaps for First 
Nations on reserve be a government-wide priority. The Federal economic agenda needs to concentrate 
on First Nation treaty rights, obligations and working relationships. 

                                                           
7 October 30, 2009. Inter-American Commission on Human Rights, Report No 105/09, PETITION 592-07 


