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SUMMARY

First Nations should pursue policy which implements legislation that recognizes and affirms self-
determination as a section 35(1) right, in accordance with UNDRIP, by creating legislation which ousts
provincial law from Indian reserves, and allows Indigenous law and governance to operate in its own
sphere if authority. Areas of Legislative Jurisdiction should be pursued in relation to:
1. Control of Federal Service Delivery through Self-Determination Recognition Legislation.
2. Protection of Culture and Communities through National Legislation related to:
a. Indigenous Child Welfare
b. Indigenous Languages
c. Religious Freedoms
d. Cultural Heritage
e. Dispute Resolution and Tribal Courts
3. Indigenous Economic Development and Resource Protection through Legislation related to:
a. Gaming
b. Business Development and Support
c. Oil, Gas, Minerals
d. Forests, Air, Agriculture and Water

Legislation and Indigenous Self-Determination in Canada and the United States

Canada and Indigenous peoples should work together to produce legislation which recognizes and
affirms Indigenous self-determination.!

The federal government should exercise paramountcy powers under section 91(24) of the Constitution
Act, 1867 to oust provincial power from Indian reserves on an ‘opt-in‘ basis (by Indian Bands and/or
broader National groups voting to accept such action) and thereby advance Indigenous jurisdiction
under section 35(1),2 and the United Nations Declaration on the Rights of Indigenous Peoples
[UNDRIP].2 My reading of the caselaw persuades me that if Canada acted to recognize and affirm
inherent self-determination on these two grounds, courts would generally defer to Parliament’s
understanding of section 35(1) and UNDRIP if embedded in future legislation.*

To explore legislative options this policy paper compares federal legislation concerning Indigenous
peoples in Canada and the United States.> While far from perfect, Indigenous peoples in the United
States have created receptive policy frameworks with Congressional allies which builds law on principles
of self-determination.® Unlike Canada, the recognition and affirmation of Indigenous Rights does not
exist in the United States’ Constitution. Thus, while we must be careful in drawing analogies across
national borders, there are also important lessons to learn by looking at the United States. The




constitutions of Canada and the United States are similar in one important respect; both allocate
authority for legislation in relation to Indians to the federal government.”

The US federal government regularly uses ‘paramountcy-like’ power to advance inherent Indigenous
authority by preempting state law’s application to Indian reservations, thus carving out a space for
Indigenous governance.® Canadian governments should do the same but they have not generally
displaced provincial power in favour of Indigenous governmental authority.® Furthermore, Indigenous
peoples have also distrusted federal governments when it comes to legislative initiatives, being
concerned legislative solutions could be framed as federal delegation (which could be repealed by
subsequent governments).'? As a result, Indigenous self-determination does not animate Canadian
legislation in any significant way.™

By way of contrast, in the United States “[t]ribal sovereignty’ forms the bedrock of US legislation.*?
While | must emphasize that Indigenous peoples in the United States face significant challenges,?
particularly related to the Supreme Court,** the modern Congressional statutory acceptance of self-
determination has made a notable difference.?® It has meant that “no Indian legislation has been passed
over Indian opposition since...1968”.1¢

Legislation furthering Indigenous self-determination in the United States has focused on three areas:
1) Indigenous control over federal government services for Indigenous people,

2) the protection of Indigenous cultures and communities, and
3) Indigenous control in relation to natural resources and economic development.?’

Each of three areas will be briefly examined to highlight potential fields for Canadian legislative action.*®

1) Indigenous control of Federal Services

Like Canada, the United States has experienced a deeply troubling colonial history in its relation with
Indigenous peoples.'® Nevertheless, over forty years ago President Nixon officially renounced past
practices that attempted to ‘terminate’ tribes.?’ At the same time he formally announced a national
policy goal of ‘strengthening the Indian’s sense of autonomy without threatening his sense of
community.”?! The Congress soon followed President Nixon’s lead.?? In 1975 it passed the Indian Self-
Determination and Educational Assistance Act to facilitate Indian control of Federal Services.?* Among
the congressional findings, which are embedded in the Act, is the recognition that “the Indian people
will never surrender their desire to control their relationships both among themselves and with non-
Indian governments, organizations and persons.”?* In 1994, this Act was supplemented by the Tribal
Self-Governance Act which allows for the transfer of federal programs to tribes and facilitates
congressional support of projects designed to enhance self-determination.?® These Acts compel the
federal government to funds tribal programs which are planned and administered by Indian Nations
themselves. Legislation facilitating Indian control of government services also extends to tribally
controlled colleges and universities,?® primary and secondary schools,?” housing,?® social assistance,*
policing,® and health care.3! When these initiatives began in the early 1970’s tribes only controlled
1.5% of the delivery and administration of federal services to Indian people, whereas today they control




over 50% of this sector.3? While there is much work ahead, Indian control of Indian services has
strengthened the economic, social and cultural health of Indian tribes.33

a) Repeal Section 88 of the Indian Act

Indigenous peoples in Canada do not generally plan and deliver services in a manner consistent with
self-determination and to the same degree as in the United States.3* In fact, First Nations policy
development and delivery in Canada is almost exclusively under federal control. The main piece of
legislation dealing with First Nations governance in the Canadian context is the Indian Act.® It is
explicitly designed to break-down First Nations socio-political relations and forcibly absorb individual
Nation members within broader Canadian society.*® The Indian Act narrowly defines and heavily
regulate Indigenous peoples’ citizenship,®” land rights,3® succession rules,? political organization,*
economic opportunities,*! fiscal management,*? & educational options.*?

Let me explain what | regard as the lynch-pin of the problem. The Indian Act largely subjects First
Nations to provincial legislation and regulation without their consent.** Such an idea usurps First
Nations’ authority.*® Section 88 of the Indian Act drastically constrains jurisdictional spaces which should
be filled by Indigenous sovereignty.“® It does so by delegating vast fields of political activity to provincial
governments by referentially incorporating, as federal law, provincial laws of general application.*’” This
severely limits First Nations’ political power in Canada.*® It also creates very few incentives for the
federal government to work with First Nations and pass legislation recognizing and affirming Aboriginal
and treaty rights throughout the country. The federal government’s ‘transfer’ of legislative
responsibility from itself and First Nations to provincial governments prevents First Nations from
exercising self-determination. Section 88 must be repealed. The removal of this section, and its
replacement with the legislative recognition of inherent self-determination under s. 35(1) and UNDRIP
are at the heart of this policy paper. All other recommendations in this paper flow from this proposal.

Section 88 does not enhance self-determination when it makes provincial laws applicable to “Indians”.*°

At a federal level, the section allows the federal government to almost completely abandon its section
91(24) constitutional responsibility concerning “Indians and lands reserved for Indians”. By ‘passing the
buck’ to the provinces the federal government does not face the consequences of its delegation of
authority to the provinces. First Nations must comply with provincial laws which they have no real role
in crafting or administering. In fact, if provinces were to ‘single out’ Indians in the passage of provincial
legislation such action would be ultra vires, or unconstitutional, because acting in relation to Indians is
beyond provincial authority.>° Thus, section 88 of the Indian Act removes incentives from both the

provincial and federal governments to work with Indians on the detail of laws which most effect Indian

peoples’ lives. This is why it must be repealed and replaced with self-determination recognition
legislation in general and specific terms, as described in this paper.

b) Service Delivery, Legislation, Accountability & Self-Determination

First Nations in Canada largely remain subject to federal control when federal services are delivered
to their members. The Auditor General of Canada (AGC) identified three problems with this
arrangement as it relates to First Nations.>!



First, the federal government has not created clarity about the service levels that First Nations receive
relative to the general population. This has resulted in First Nations receiving substantially fewer dollars
per capita than others when it comes to basic government service, which is discriminatory.>? These
discrepancies work drive assimilation because they create negative incentives which impel people to
leave the reserves and seek services elsewhere.> As the AGC wrote: “It is not always evident whether
the federal government is committed to providing services on reserves of the same range and quality as
those provided to other communities across Canada”.>

Second, First Nations in Canada do not effectively plan and control the delivery of services because the
federal government has not created a legislative base to hold themselves accountable in this field. In
this respect, the AGC observed:

...for First Nations members living on reserves, there is no legislation supporting programs in
important areas such as education, health, and drinking water. Instead, the federal government has
developed programs and services for First Nations on the basis of policy. As a result, the services
delivered under these programs are not always well defined and there is confusion about federal
responsibility for funding them adequately.

When governments act through policy as opposed to legislation they retain greater discretion in carrying
out their plans. This allows governments to exercise broader control over Indians. There are generally no
legal consequences when a government acts contrary to its policies. The federal government has not
cultivated its own accountability and transparency in relation to First Nations service delivery. This is
ironic given the decade-long federal fetish focusing on First Nations accountability.>®

Third, as a result of problems in federal funding mechanisms, First Nations in Canada do not effectively
“control their relationships both among themselves and with non-Indian governments, organizations
and persons”, as is the legislative goal in the US context. The failure to provide such mechanisms in
Canada has led to great uncertainty about funding levels within First Nations. This makes it nearly
impossible for First Nations communities to engage in stable long-term planning. The AGC has noted
that the Canadian government’s ambiguous funding mechanism also creates problems related to the
day-to-day management of reserves. Money to operate First Nations’ governments is often received
months after approved programs have already begun, placing great strain on community resources.
Moreover, most funding agreements only have a one year life-span, which creates high transaction costs
which include duplicative and burdensome negotiation and reporting mechanisms. This places further
stress on scarce community administrative resources. Finally, in the area of First Nations control of
services, the Auditor General reported that there is a lack of organizational assistance to support local
service delivery. As a result, First Nations have not been able to develop a stable and efficient
bureaucracy to ensure certainty, transparency, and accountability in the administration of their
resources.>®

2) Protection of Indigenous Cultures and Communities

Canada does not follow a self-determination framework when it comes to the second area of legislative
focus, the protection of Indigenous cultures and communities. Legislation dealing with these issues in
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the United States is detailed, supportive of self-determination, and calibrated to recognize important
differences existing amongst First Nations in that country. Congress has passed legislation related to
religious freedoms,> cultural heritage,*® the protection and enhancement of Indigenous languages,*® the
encouragement, development protection of Indigenous arts and crafts,®® and the development of a
national museum.®! Canadian governments should create similar fields of protection, through
recognizing and affirming section 35(1)’s inherent jurisdiction, protected through 91(24) legislation
which pre-empts province power through the federal Crown’s paramountcy power.

a) Child Welfare

Canadian legislation is exceedingly thin on the ground when it comes to recognizing, protecting and
enhancing First Nations cultures.®? For example, while the provinces have acted in the field of
Indigenous child welfare, there is no national legislation dealing with issue despite the inordinate
number of children in care.® One of the most significant pieces of legislation for enhancing Indigenous
self-determination is the Indian Child Welfare Act of 1978 (ICWA).%° The Act was designed to prevent
high rates of removal of Indian children from their families and communities,®® and has been very
successful in this regard.®” Thus, unlike the United States where the proportion of Native American
children in care is now very low, in Canada an Aboriginal child is 9.5 times more likely than a non-
Aboriginal child to be in government-supervised care. The situation is particularly troublesome in the
west. In British Columbia, Aboriginal children comprise over 50% of the children in care, though
Aboriginal children only make up 9% of the general population. In Manitoba, over 13% of Aboriginal
children are not living with their parents but are in government care. In fact, Aboriginal children
comprise about 20% of the child population, but represent over 70 % of the children in care in
Manitoba. In Saskatchewan approximately 2 % of children in the province are Aboriginal, yet they also
represent over 67% of the children in care.®® Lamentably, these numbers are much higher than was the
case when the US government passed ICWA decades ago, in 1978. Furthermore, Canadian numbers are
shockingly higher than contemporary US rates where Indian children now only represent approximately
3% of children in care. Federal law recognizing self-determination seems to have worked to stem the
flood of Indigenous children leaving their communities and families, while generally supportive
provincial legislation has not made much of a difference in Canada. The crisis in Canada is compounded
by the severe underfunding of federal First Nations child welfare services, particularly when compared
to the broader population.® Litigation is being pursued by First Nations advocates to address these
deficiencies.”® In light of these facts, it is plain to see that, despite the strong provincial presence in the
field of Native Child Welfare, US federal legislative initiatives recognizing tribal jurisdiction are
dramatically more effective in keeping families together.”*

b) Religious Freedoms

Indigenous peoples in Canada also do not enjoy targeted legislative protection in relation to religious
freedom. It is true that Human Rights Acts exist in federal and provincial law and have provisions which
provides for “a right to equal treatment with respect to services, goods and facilities, without
discrimination because of...creed”.”? Furthermore, as a result of section 67 of the Canadian Human
Rights Act similar protections apply on First Nations reserves.”® These provisions make it possible for



First Nations to challenge actions which limit their religious freedoms related to non-government
action.”* However, human rights codes play next to no role in addressing Indigenous religious
freedoms.”® Furthermore, governments have frequently undermined Indigenous spirituality throughout
the past through the operation of residential schools,’® the outlawing of potlatches, giveaways, feasts,
and dances,”’ and the planning, approval and implementation of settlement and development on
Indigenous sacred sites.”® The Government in Canada has not passed any stand-alone legislation limiting
its own actions relative to such actions. Furthermore, the government has not passed laws which
prevent corporations, farmers, developers, provinces and municipalities from undermining Indigenous
religious freedoms, particularly in relation to land and resources.”

c) Cultural Heritage

Indigenous peoples in Canada also lack rigorous national legislative protection related to cultural
heritage.®° By way of contrast the United States has a relatively strong regime of heritage protection in
the Native American Graves Protection and Repatriation Act (NAGPRA).8' NAGPRA directs federal
agencies and museums to return Native American human remains and sacred objects to appropriate
native groups and organizations. It also prevents the appropriation and disturbance of graves sites, and
provides for the return or proper care of such objects through consultation with the tribes. While there
are clear limits to the Act’s effectiveness, NAGPRA has been very important in symbolically and
practically enhancing respect for historic Native American material culture.® As noted, Canada lacks a
comparable legislative framework recognizing and affirming broad-based Indigenous cultural and
intellectual property protection.® Furthermore provincial legislation in this area has also proven to be
significantly deficient in recognizing and affirming Indigenous culture and heritage.’

d) Language Protection

First Nations in Canada also lag appreciably behind the United States in the area of formalized language
protection.?®> Canada is officially bilingual (French and English) but there is no legislation recognizing and
affirming the country’s original languages. This is a problem because Indigenous peoples have lost 10 of
their 50 languages in the last one-hundred years as a result of modernization and colonization.
Furthermore, only a minority of Indigenous people within Canada speaks or understands an Aboriginal
language.®” At current rates of support and transmission it is estimated that only three Indigenous
languages will survive until 2100.28 Fortunately, there is evidence that endangered languages can be
saved.® There are more second-language Indigenous speakers in Canada than those who speak them as
a mother tongue.®® Canada could build on these developments and officially act to reverse Indigenous
language loss throughout the country. A necessary first step would be the development of legislation
encouraging Indigenous language retention and uptake.® As noted, this has occurred in the United
States through the Native American Languages Act.®? Of course, language legislation must be reinforced
by financial and administrative mandates, which has not occurred in the United States.?® Nevertheless
the Act creates an important framework and starting point for supporting Indigenous language
revitalization. While legislation must always be supported by broader action, Canada has not even taken
this initial step towards enhancing Indigenous self-determination in this respect.®



e) Tribal Court & Dispute Resolution

Another area which is vital to Indigenous self-determination relates to dispute resolution.®> When
Indigenous peoples practice their own laws they identify and apply the principles they want to guide
their lives.®® This reinforces respect for community authorities, including ancient teachings and present-
day norms.®” The Canadian Parliament, unlike the Federal Congress, has not recognized and affirmed
inherent Indigenous dispute resolution authority.®® In the United States, while tribal courts were initially
designed to assimilate Indigenous peoples,®® tribes are slowly subverting these plans and are making
courts vehicles for self-determination.’® They are slowly transforming communities’ conceptualization
of their own powers.'%! Congress has recognized their importance for maintaining law and order for
many years.'%% In fact, Congress recently passed the Tribal Law and Order Act to strengthen Tribal Courts
and thereby more effective confront public safety challenges facing reservation communities.*® Tribal
Courts are developing as significant cultural forces in the United States. Canada would do well to
facilitate Indigenous dispute resolution in ways which enhance self-determination.

3) Indigenous Economic Development, Environment and Natural Resources

A peoples’ self-determination is strongest when their lands and people are physically healthy and self-
sustaining.®* Canada has not generally produced legislation to advance Indigenous self-determination in
the fields of economic development and natural resource protection. Among the legislative supports
enjoyed by Indigenous peoples in the United States related to economic development are the: Indian
Gaming Regulatory Act,*®® Indian Financing Act,*°® Indian Tribal Regulatory Reform and Business
Development Act,*” Indian Tribal Economic Development and Encouragement Act, °® Native American
Business Development, Trade Promotion and Tourism Act.? Legislation relating to Native American
control over the environment and natural resources is found in the Clean Air Act,*'° Clean Water Act,***
National Indian Forest Resources Management Act,*'2 American Indian Agricultural Resource
Management Act,**® and the Indian Mineral Development Act.*** While many challenges remain, these
legislative initiatives have boosted living standards for native peoples in the United States.* This has

also helped them to make significant gains in protecting their lands and resources.1®

i) Economic Development Legislation and Self-Determination

a) Gaming

For example, US legislation in the field of gaming has created enormous revenue for Indigenous peoples,
growing from $200 million in 1988 to exceed $25 billion in net revenue in recent years.!'” Furthermore,
substantial revenue has been generated as spin-offs from gaming facilities (hotels, restaurants,
entertainment, and shopping) exceeds $3 billion.1*® Moreover, “Indian gaming facilities, including non-
gaming operations, directly support approximately 346,000 jobs and pay about $12 billion in wages to
employees.”!'® While these benefits are not evenly spread among tribal entities,*?° they do represent a
significant gain for reservation economies. In fact, in some areas, tribal growth has significantly
benefitted entire regions far beyond reservation boundaries.?! Non-native people benefit greatly from
tribal development where this has occurred.!?? This has not generally occurred in Canada. Indigenous




peoples do not have solid federal support for gaming.'?® The federal Criminal Code simultaneously
prohibits gambling and creates exceptions to allow provinces to regulate the field.'?* Since First Nations
were not successful in establishing gaming as an Aboriginal right within section 35(1) of the
Constitution,'® Indigenous peoples generally must work with the provinces to participate in this
activity.'?® The failure of the Canadian federal government to legislatively recognize and affirm First
Nations in a manner similar to the US Indian Gaming Regulatory Act represents a significant loss of
economic opportunity for Indigenous peoples in Canada.

b) Business Development and Support

First Nations in Canada also lack legislative support related to business development. There is an
exceedingly weak policy framework for encouraging economic development among First Nations
communities which merely focuses on decision-making, assessment and communications.*?’ In contrast,
as noted above, the United States has numerous legislative mechanisms to facilitate Native American
economic self-determination.'?® The Indian Reorganization Act created tribal business committees which
enabled communities to have the legal personality necessary to enter into contracts and other
transactions.?® The Indian Financing Act creates access to reimbursable private capital funds for
economic activities by tribes or tribal members.?3° It also guarantees and insures commercial loans to
individual Indians and organizations. The Indian Tribal Regulatory Reform and Business Development Act
provides mechanisms for congressional review of law and regulations which effect business on
reservations.'®! The Indian Tribal Economic Development and Encouragement Act removes uncertainty
when entering into contracts with tribes by ensuring that congress and the courts do not ‘second-guess’
tribal bargains.'3? At the same time, the statute mimics consumer protection and fair dealing statutes to
facilitate fairness in tribal transactions.**® In addition the Native American Business Development, Trade
Promotion and Tourism Act, enhances tribal sovereignty by providing for financial, technical and
administrative assistance in growing Indigenous economies.3* Section 6 of the Act is premised on the
congressional finding that “the United States has an obligation to guard and preserve the sovereignty of
Indian tribes in order to foster strong tribal governments, Indian self-determination, and economic self-
sufficiency among Indian tribes”.!3> There are no similar statements in law regarding Indigenous
economic development in Canadian law.3¢

i) Environmental and Natural Resources Protection

a) Oil and Gas and Minerals

In Canada there are a very few statutes singling out and recognizing the ability of First Nations to
develop and conserve environments and resources in accordance with their own aspirations. There is
one exception to this pattern, where Canadian and US law is somewhat similar in oil and gas legislation.
In Canada the Indian Oil and Gas Act enables First Nations to manage and develop these resources on
reserve land with federal intervention and assistance.™’ In the United States the Indian Mineral
Development Act authorizes tribes to enter into agreements for the extraction, processing or other
development of energy resources, including oil and gas.’*® Canada needs to act affirmatively to



recognize and affirm Indigenous resource rights concerning use and benefits of natural resources within
an UNDRIP and self-determination framework.

b) Forests, Air, Water and Agriculture

Canadian legislation does not enhance self-determination when considering environmental and
resource protections. For example, there is nothing in Canada remotely similar to the National Indian
Forest Resources Management Act, Clean Air Act, Clean Water Act, and the American Indian
Agricultural Resource Management Act.**® In the United States each of these Acts recognizes significant
inherent authority within tribes to exercise all the powers of states in protecting their environments.
The National Indian Forest Resources Management Act allows tribes to protect, conserve, utilize,
manage and enhance their forest lands. It provides for civil actions against trespass which can be
enforced in tribal courts, and it mandates that such judgments are required to be given full faith and
credit by tribal and state courts.**® The American Indian Agricultural Resource Management Act creates
a similar regime in relation to arable and range lands. The Clean Air Act and Clean Water Act are
pinnacle pieces of legislation and both provide that “tribes shall be treated as states under these laws
and have the option of taking over federal responsibility for setting and enforcing environmental
standards on reservations.”!*! It is regrettable that similar initiatives have not been undertaken in
Canada, despite the unique constitutional protections Indigenous peoples enjoy in Canada.

In fact, in the Canadian context, Parliament has even rolled backed the relatively weak environmental
and resource protections which once existed relative to Indigenous lands. In 2012 two omnibus
legislative initiatives made it easier for the Canadian government to develop lands over which
indigenous peoples may have Aboriginal title, rights or treaty protections.*? In this case, in passing
permissive omnibus legislation, Parliament removed specific protections in the Navigable Waters
Protection Act which previously triggered federal environmental assessments and Crown duties to
consult and accommodate Indigenous Peoples. Pipelines were also specifically exempted from review
under the omnibus bills (although the National Energy Board must still consider navigations issues
through its approval process). Furthermore, the Canadian Environmental Assessment Act (CEAA) was
replaced with changes which completely eliminate environmental assessments for so-called minor
projects. Additionally, the Fisheries Act was modified to more directly protect fish, but not fish habitat,
and a definition of Aboriginal Fisheries was imposed which requires “serious harm” to stop
development’s harmful to such fisheries. Changes which will have negative effects on Indigenous
environments and resources were also made to the following Acts: Hazardous Materials Information
Review Act, Canada Oil and Gas Operations Act, National Energy Board Act, Species at Risk Act, First
Nations Fiscal and Statistical Management Act, Indian Act. These Acts are not attentive to Indigenous
self-determination in structuring Canada’s wider policy framework. In fact, this legislation is likely to
harm Indigenous peoples’ abilities to “control their relationships both among themselves and with non-
Indian governments, organizations and persons” which the goal of US legislation and policy.*3
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