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A. Overview 
I have been asked to outline legal arguments to support increased funding and expanded First 
Nation control/jurisdiction in the area of post-secondary education. The primary purpose is to 
provide material that can be used as part of the federal government’s review of First Nations 
post-secondary programs.  

This memo discusses the following: 

• Inherent Rights: First Nations have the inherent right to control First Nations education, 
including post-secondary education. 

• Numbered Treaties: The right to education exists in all of the numbered treaties and is 
protected by s. 35 of the Constitution. This includes a right to post-secondary education 
because: (a) the treaty signatories intended First Nations students to receive the education 
needed to gain a livelihood and prosper, which now includes access to post-secondary 
education, (b) the First Nation signatories envisioned education as lifelong learning, and 
(c) treaties must be interpreted generously, with ambiguities interpreted in the First 
Nations’ favour, and in a way that is consistent with the common intention of both 
parties, the honour of the Crown, and the evolution of practices over time. Of course, 
each treaty is different, and there are a wide range of different treaty and Aboriginal 
rights across the country.  

• Modern Treaties and Self-Government Agreements: Several modern treaties 
recognize the right of First Nations to make laws regarding post-secondary education and 
establish post-secondary education institutions with the ability to grant degrees, diplomas 
or certificates. The issue of post-secondary education is dealt with differently (and 
sometimes is not discussed at all) in the wide range of modern treaties, self-government 
agreements, and education-related agreements that exist across the country. 

• Educational Equity: The principle of substantive equality (or equity) requires the 
federal government to fully fund First Nations post-secondary students and the 
development of First Nations post-secondary programs, courses, and institutions. 
Education is critical to well-being, income, and political power. Canada cannot be a fair 
and equal society without educational equity. 

• Equity in Other Services: Increased post-secondary funding is required to achieve 
substantive equality (also known as equity) in other areas, such as healthcare, child 
welfare, policing, and elementary/secondary education. Many First Nation communities 
require more professionals, especially those with cultural and traditional knowledge and 
expertise. Much more funding is needed to train First Nation doctors, social workers, 
teachers, psychologists, speech pathologists, police officers, and other professionals. In 
addition, much more funding is needed for First Nations to develop post-secondary 
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programs and institutions that (a) meet the cultural, practical, and other distinct needs of 
First Nations students and (b) teach the distinct skills needed for professionals working in 
the wide range of First Nations communities.  

• UNDRIP: The United Nations Declaration on the Rights of Indigenous Peoples requires 
Canada to adequately fund First Nations post-secondary education and recognise First 
Nation jurisdiction in this area. See Articles 14 and 21.  

Other non-legal justifications for increased funding and First Nations control in the area of post-
secondary education include: 

• The Truth and Reconciliation Commission’s call to end the backlog in First Nations 
students seeking a post-secondary education (Call to Action #11); 

• The huge economic benefits of investments in First Nations education to the entire 
country; and 

• The federal government promises to First Nations, including in its Ministers’ Mandate 
Letters. 

See below for further details on each of the above items (pages 5 to 14). 

In addition, I have provided arguments to defend against program changes that could negatively 
impact individual First Nations (page 15) and a discussion of some cautions regarding legal 
challenges to force the government to provide increased funding for post-secondary education 
(page 16). 
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B. Federal Programs for Post-Secondary Education 
Many reforms are needed to the federal government’s First Nations post-secondary education 
programs. The most persuasive arguments for reform depend on which reform you are seeking. 
For example, the best arguments for increased funding are not necessarily the best arguments for 
increased First Nation control, and vice versa. By way of background, this section provides an 
overview of the federal government’s primary post-secondary education programs and discusses 
a number of reforms that First Nations have called for. 

1. Current Programs 

The primary federal program for First Nations post-secondary is the Post-Secondary Student 
Support Program (PSSSP).1 This program provides financial assistance to First Nations 
students enrolled in post-secondary programs. This funding is primarily provided to First 
Nations and First Nations organization, which administer the program and flow the funding to 
individual students.  

The federal government also operates the Post-Secondary Partnerships Program.2 This 
program funds post-secondary institutions to design and deliver post-secondary courses tailored 
to First Nations students.  

See Appendix C for more details regarding the federal government’s other post-secondary 
programs. 

2. Potential Reforms 

First Nations have been calling for reforms to these federal programs for decades. The following 
are some examples (at an extremely high level): 

1. More funding for student expenses (e.g. tuition, living expenses, etc.) is required. In 
particular, sufficient funding is needed for all First Nation applicants to receive a post-
secondary education if they want to. The current funding levels are insufficient and 
capped, which prevents many First Nations people from obtaining a post-secondary 
education. 

2. Reforms to the design of student support programs are also required. For example, the 
funding should be demand-based, not capped. Students meeting the relevant criteria 
should receive funding regardless of the overall federal budget forecasts. Demand-based 
funding models are used for other government programs, such as Ontario’s Student 

                                                 
1 Indigenous Services Canada, Post-Secondary Student Support Program and University and College Entrance 
Preparation Program: National Program Guidelines 2018-2019, March 12, 2018. 
2 Indigenous Services Canada, Post-Secondary Partnerships Program -National Program Guidelines 2018-2019, 
January 12, 2018. 
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Assistance Program (OSAP). In those programs, the overall funding is flexible and 
increases if more eligible students apply. This is just one of the many changes needed to 
the design of the federal government program. Other examples include expanding the list 
of eligible expenses and removing expense limits. 

3. More funding for First Nation program/course design is required. Sufficient funding 
is needed for courses and programs designed by First Nations educational institutions to 
be available across the country and in all fields (unlike the current partial patchwork). 
This requires much more funding for the Indigenous educational institutes, for new 
program/course design by First Nations, and for the creation of new First Nations-
controlled post-secondary educational institutions. 

4. Reforms to accreditation rules are required so that certificates, diplomas, and degrees 
from First Nations programs, courses and educational institutes are fully recognised. In 
some cases, this requires changes to provincial rules or laws.3 

These are just a few examples of the kinds of reforms that are required. Legal arguments in 
support of these reforms are discussed below.  

Note that reforms have also been called for at the provincial level, such as reforms to the 
accreditation rules (discussed above), reforms to provincial student funding programs, and 
changes to provide First Nations the opportunity to administer provincial student support 
programs and funding on-reserve (which would likely increase awareness and uptake). The 
federal government could help work with First Nations on these provincial level reforms. This 
memo focuses on advocacy to be used with the federal government in its post-secondary review 
process.  

C. Improved Student Support Programs and Funding 
The federal government is required to fully fund First Nations post-secondary students and 
reform its student support programs, including for the reasons discussed below. 

1. Numbered Treaties 

In each of the Numbered Treaties, the Crown promised to provide education and schools to the 
First Nation. The education provisions from the written treaty documents are attached as 
Appendix A. However, treaties are far more than the written words recorded in the written treaty 
documents. A proper interpretation requires an examination of the context when each treaty was 
entered into, the oral promises made, and many other factors.4  

                                                 
3 E.g. Indigenous Institutes Act, 2017, S.O. 2017, c. 34, Sched. 20. 
4 R. v. Marshall, [1999] 3 SCR 456, at para. 14; R. v. Sioui, [1990] 1 SCR 1025 at 1045. 
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The general treaty right to education has been discussed and confirmed many times and therefore 
need not be repeated here (see the references footnoted here for some examples and more 
details).5 Instead, this memo discusses why that general treaty right to education also extends to 
post-secondary education and a requirement to sufficiently fund post-secondary education. 

When the Crown representatives promised schools and teachers, the common intention of the 
parties was that this would secure livelihoods for First Nations students in the future so that they 
could prosper in a society that was changing with the influx of settlers.6 As stated by one scholar, 
“[t]he treaties were represented to the Indians as symbols of the Queen's protection against loss 
of land and livelihood, the very evils which had aroused their concern.”7 For example, the Crown 
representative at the Fort Pitt treaty signing made the following statement: 

[T]he Indians are our brothers, we must try to help them to make a living for 
themselves and their children. I tell you, you must think of those who will come 
after you. As I came here I saw tracks leading to the lakes and water-courses, 
once well beaten, now grown over with grass; I saw bones bleaching by the 
wayside; I saw the places where the buffalo had been, and I thought what will 
become of the Indian. I said to myself, we must teach the children to prepare 
for the future; if we do not, but a few suns will pass and they will melt away like 
snow before the sun in spring-time.8 

For today’s young people, access to a post-secondary certificate, diploma, or degree is necessary 
in order to secure a livelihood and prosper as intended by the treaty signatories. This will 
increasingly be the case in the future.  

According to the Supreme Court of Canada, treaties must be interpreted in a flexible way that is 
sensitive to their evolution over time.9 The “frozen-in-time” approach has been firmly rejected 
by the Supreme Court.10 The treaty right to education, when interpreted in the flexible way 
mandated by the courts, clearly includes the right to a post-secondary education. 

Furthermore, the Crown’s promises would have been understood by most or all First Nation 
signatories based on a view of education as “a holistic, life-long process.”11 Traditionally, 

                                                 
5 Sheila Carr-Stewart, A Treaty Right to Education, Canadian Journal of Education, vol 26, 2 (2001), 125; Assembly 
of First Nations, First Nations Control of First Nations Education, July 2010, p. 9; Chiefs of Ontario, Our Children, 
Our Vision, Our Future: First Nation Jurisdiction over First Nation Education in Ontario, 2012, p. 8-12; National 
Indian Brotherhood, Tradition and Education: Towards a Vision of Our Future, A Declaration of First Nations 
Jurisdiction Over Education, December 1988, p. 2-3; Assembly of First Nations / Paulette Tremblay, First Nations 
Educational Jurisdiction National Background Paper, April 2001, p. 7 & 14-42. 
6 Sheila Carr-Stewart, A Treaty Right to Education, Canadian Journal of Education, vol 26, 2 (2001), 125, p. 129. 
7 John Leonard Taylor, Treaty Research Report Treaty Four (1874), 1985, p. 5. 
8 Alexander Morris, The Treaties of Canada with The Indians of Manitoba and the North-West Territories, Toronto: 
Belfords, Clarke & Co, 1880, pp. 232-233. 
9 R. v. Marshall, [1999] 3 SCR 456, at para. 53 
10 Ibid. 
11 Sheila Carr-Stewart, A Treaty Right to Education, Canadian Journal of Education, vol 26, 2 (2001), 125, p. 130. 
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education would not be something with strict age limits and grade restrictions. An interpretation 
of the treaty right of education that excludes post-secondary education cannot be said to be the 
“common intention” of the parties because it would be contrary to the holistic view of education 
as a life-long process held by the First Nation signatories.12 

When the federal government argues that there is some sort of “cut-off” in the treaty right to 
education at a certain age or grade level, they are reading words into the written treaty document 
that simply do not exist. The written documents does not include any limits on age or grade. 
There is no ambiguity. However, even if the written words are considered to be ambiguous on 
the issue of an age or grade cut-off, the Supreme Court has held that treaties must be interpreted 
“generously”; ambiguity cannot be construed to the prejudice of the First Nations.13 This is 
required by the honour the Crown, which is always at stake in its dealings with First Nations 
people.14 In other words, if the Crown wanted to add age or grade restrictions it needed to do so 
explicitly. Those kinds of restrictions cannot be read in today. 

The above analysis is based on examples from some but not all of the numbered treaties. A fully 
comprehensive analysis of each treaty for “litigation purposes” is beyond the scope of this memo 
or the available time. For each treaty, including the numbered treaties and others, a fully 
comprehensive litigation analysis would require the review of hundreds of documents by an 
expert, interviews with elders, studies regarding traditional views of education, research 
regarding the specific signatories, and other detailed work. However, it is hard to imagine an 
interpretation emerging from a more detailed review that would “read in” age or grade 
restrictions that are not mentioned in a treaty document and that would prevent many youth of 
today from securing a livelihood and prospering in modern society. 

2. Modern Treaties and Self-Government Agreements 

Several of the modern treaties and self-government agreements specifically address post-
secondary education. These provisions generally enable the creation of First Nations laws 
regarding post-secondary education rather than require specific levels of federal government 
funding. However, the James Bay and Northern Quebec Agreement specifically prohibits 
reductions in the existing programs for the “living, tuition and transportation allowances for post-
secondary students.”15  

A full analysis of each of the modern treaties, self-government agreements, and other agreements 
as they relate post-secondary education is beyond the scope of this memo and would likely need 
to be directed by the specific treaty signatories. However, there are commonalities and common 

                                                 
12 R. v. Marshall, [1999] 3 SCR 456, at para. 14 (The courts will “choose from among the various possible 
interpretations of the common intention” at the time the treaty was made the one that best reconciles the interests of 
the parties.) 
13 R. v. Marshall, [1999] 3 SCR 456, at paras. 14 & 51. 
14 R. v. Marshall, [1999] 3 SCR 456, at para. 49. 
15 The James Bay and Northern Quebec Agreement, s. 16.0.9. 
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language in many of the documents, as can be seen in Appendix B, which contains examples of 
the provisions of modern treaties and self-government agreements specifically referencing post-
secondary education. 

3. Equity in Education 

Canada must increase post-secondary education funding to achieve educational equity and close 
the gaps in educational attainment between First Nations people and non-Indigenous Canadians. 
From a moral, political and fairness perspective, Canada should be doing everything possible to 
close these gaps, including full funding for First Nations post-secondary education. Education is 
critical to well-being, income, and political power. Canada cannot be a fair and equal society 
without educational equity. 

The federal government sometimes argues that equality means equal funding on a per-person 
basis or treating everyone the same. That is legally incorrect. That understanding of equality is 
known as “formal equality” and has been rejected many times over by the Supreme Court of 
Canada.16 Instead, the Charter and human rights codes require substantive equality, also known 
as equity. Substantive equality and equity requires that services for First Nations be sufficient to 
meet actual needs.17 Ultimately, that means funding must be sufficient to provide the services 
needed to close any achievement gaps. This memo uses the term equity and substantive equality 
interchangeably. 

The equity argument is strongest from a political, moral, and fairness perspective. The argument 
is more complex from a formal legal or litigation perspective because governments are required 
by law to provide substantive equality in the provision of benefits and services, but are not 
necessarily required to take proactive steps to ensure full equality among groups in society in all 
areas.  

In 2017, the Canadian Human Rights Tribunal ruled that Canada illegally discriminates against 
First Nations children by underfunding First Nations child and family services and by continuing 
to operate a deeply flawed program for these services.18 A parallel argument applies to post-
secondary education, but not in every respect. In the child welfare context, all services are 
provided without charge to the recipients. The federal government is required to provide full 
funding for the full range of services because that is what non-Indigenous families receive. The 
situation is more complex in post-secondary education context because non-Indigenous 
Canadians do not receive free post-secondary education – they generally pay a portion of the 
tuition costs.  

                                                 
16 See e.g. R. v. Kapp, 2008 SCC 41 at para. 15 (see also the case law cited therein). 
17 First Nations Child and Family Caring Society of Canada v. Attorney General of Canada, 2016 CHRT 2 
[FNCFCS v AGC] at para. 455; R. v. Kapp, 2008 SCC 41 at para. 15. 
18 Ibid. 
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However, it remains the case, in my assessment, that Canada is still required to provide 
additional post-secondary support and funding to First Nations people that is above and beyond 
what is available to non-Indigenous Canadians because of the greater needs and challenges in the 
First Nation context. Providing the same level of financial support as is provided to non-
Indigenous Canadians is insufficient to meet the requirements of substantive equality as laid out 
by the Canadian Human Rights Tribunal and in other equality law cases.19 

4. Equity in Other Government Services 

Furthermore, Canada is required to fund the post-secondary education of First Nation doctors, 
nurses, teachers, speech pathologists, police, and other professionals as one of the steps needed 
to achieve substantive equality in other government service areas. As discussed above, the 
Canadian Human Rights Tribunal held that Canada illegally discriminates against First Nations 
children by underfunding First Nations child and family services.20 This same argument applies 
to the full range of government services such as healthcare, education, policing, fire prevention, 
and water treatment. In each case, the federal government is very vulnerable to another human 
rights case. And in each case, improved post-secondary training for the relevant professionals is 
one of the steps needed to achieve equity in the full range government services.  

The Canadian Human Rights Tribunal has said that services for First Nations must be sufficient 
to meet real needs: 

Substantive equality and Canada’s international obligations require that First 
Nations children on-reserve be provided child and family services of comparable 
quality and accessibility as those provided to all Canadians off-reserve, including 
that they be sufficiently funded to meet the real needs of First Nations children 
and families and do not perpetuate historical disadvantage.21 

The federal government is required to address distinct First Nations’ cultural, historical and 
geographical needs and circumstances: 

[H]uman rights principles, both domestically and internationally, require AANDC 
to consider the distinct needs and circumstances of First Nations children and 
families living on-reserve - including their cultural, historical and geographical 
needs and circumstances – in order to ensure equality in the provision of child and 

                                                 
19 FNCFCS v AGC, ibid, at para. 465 (“That is, human rights principles, both domestically and internationally, 
require AANDC to consider the distinct needs and circumstances of First Nations children and families living on-
reserve - including their cultural, historical and geographical needs and circumstances – in order to ensure equality 
in the provision of child and family services to them. A strategy premised on comparable funding levels, based on 
the application of standard funding formulas, is not sufficient to ensure substantive equality in the provision of child 
and family services to First Nations children and families living on-reserve.”); R. v. Kapp, 2008 SCC 41 at para. 15 
(“the concept of equality does not necessarily mean identical treatment and … the formal “like treatment” model of 
discrimination may in fact produce inequality”). 
20 FNCFCS v AGC, ibid. 
21 FNCFCS v AGC, ibid., at 455. 
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family services to them. A strategy premised on comparable funding levels, based 
on the application of standard funding formulas, is not sufficient to ensure 
substantive equality in the provision of child and family services to First Nations 
children and families living on-reserve.22 

Addressing the distinct needs and circumstances of First Nations requires funding to greatly 
increase the pool of First Nation professionals and to provide ongoing upgrading for these 
professionals to provide services on reserve. Shortages in professionals can fully or partially 
block efforts to provide high-quality services in First Nations communities. For example, some 
First Nations cannot provide adequate special education services to disabled children in the K-12 
context because of a lack of professionals such as psychologists and speech pathologists even if 
salary funding is available for those kinds of professionals.23 

The shortage in professionals is particularly serious in northern and isolated communities. Young 
professionals are often hired from far-away non-Indigenous communities, resulting in high 
turnover (most leave after a short stint) and a less experienced, less culturally knowledgeable, 
and less capable workforce. More local professionals are needed in order to improve the quality 
of services to a standard required by the principle of substantive equality.  

More funding and support for post-secondary education is a key element in a holistic approach to 
bringing all services on reserve up to the standards enjoyed by other Canadians and to achieving 
culturally appropriate services. The Canadian Human Rights Tribunal found, in the child welfare 
context, “that federal government departments often work in silos” and that this “results in 
service gaps, delays or denials and, overall, adverse impacts on First Nations children and 
families on reserves.”24 Post-secondary education is an area where those silos need to be broken 
down to see the interconnectedness between what the federal government usually considers to be 
distinct and separate funding areas. 

5. United Nations Declaration on the Rights of Indigenous People 

Under the United Nations Declaration on the Rights of Indigenous People, First Nations people 
have the right to “all levels and forms of education” and to improvement in the areas of 
education and vocational training. The federal government has a corresponding obligation to take 
measures to make these rights a reality. 

The relevant sections of UNDRIP read as follows: 

Article 14 

                                                 
22 FNCFCS v. AGC, ibid., at para. 465. 
23 Peter Garrow, Ontario First Nations Special Education Review Report, May 2017, p. 49. 
24 FNCFCS v. AGC, supra note 20, at para. 391. 
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1. Indigenous peoples have the right to establish and control their educational 
systems and institutions providing education in their own languages, in a manner 
appropriate to their cultural methods of teaching and learning. 

2. Indigenous individuals, particularly children, have the right to all levels and 
forms of education of the State without discrimination. 

3. States shall, in conjunction with indigenous peoples, take effective measures, in 
order for indigenous individuals, particularly children, including those living 
outside their communities, to have access, when possible, to an education in their 
own culture and provided in their own language. 

Article 21 

1. Indigenous peoples have the right, without discrimination, to the improvement 
of their economic and social conditions, including, inter alia, in the areas of 
education, employment, vocational training and retraining, housing, sanitation, 
health and social security. 

2. States shall take effective measures and, where appropriate, special measures to 
ensure continuing improvement of their economic and social conditions. 
Particular attention shall be paid to the rights and special needs of indigenous 
elders, women, youth, children and persons with disabilities. 

International instruments like UNDRIP do not have the same status or enforceability as 
domestic laws. However, they are used by Canadian court and tribunals to help interpret 
domestic laws.25 They can also have some persuasive weight with policy makers.  

6. Indian Act 

The federal government has argued that it is not required to properly fund First Nation post-
secondary education because the Indian Act does not refer to post-secondary education.26 This is 
completely incorrect and has no legal basis whatsoever. The federal government’s obligations 
regarding First Nations education arise from sources other than the Indian Act (including those 
discussed above). Those obligations would remain the same with or without the education 
provisions in the Indian Act. 

Indeed, the Indian Act cannot remove the federal government’s responsibilities with respect to 
First Nations post-secondary education. Anything that the Indian Act might say would be 
trumped by the Constitution, which enshrines and protects the treaty right to education under s. 
35 of the Constitution. The right to equality under the s. 15 of the Charter of Rights and 

                                                 
25 E.g. FNCFCS v. AGC, supra note 20, at para. 428 to 455. 
26 Sheila Carr-Stewart, A Treaty Right to Education, Canadian Journal of Education, vol 26, 2 (2001), 125, p. 128. 
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Freedoms also trumps anything that the Indian Act may say.27 The federal government cannot 
use its own legislation – the Indian Act – to escape from its obligations with respect to First 
Nations post-secondary education. 

Furthermore, the federal government has relied on s. 116(2)(c) of the Indian Act to argue that it 
has no post-secondary obligations. That section expressly limited the federal Minister’s powers 
to students of 18 years or older. However, that section was removed in 2014. That section never 
had any bearing on the federal government’s responsibilities, which is even clearer now that it 
has been removed.  

The education provisions of the Indian Act were enacted as mechanism of assimilation.28 The 
Act purports to grant certain powers to the Minister of Indian Affairs and Northern 
Development.29 It is not the source of the federal government’s obligations with respect to First 
Nations education and cannot be used to relieve the federal government of those obligations. 

D. First Nations Control and Jurisdiction 
There are strong arguments for increased First Nations control over First Nations post-secondary 
education, including increased control over student support funding and increased resources to 
develop First Nations post-secondary programs, courses, and educational institutions.  

First Nations currently have the option of administering the federal government’s student support 
funding program (PSSSP). It is worthy to note that this responsibility was “devolved” to First 
Nations as a cost cutting technique. In 1989 the federal government was concerned about 
increasing costs of First Nations post-secondary education and so it changed the program from 
being demand-driven to a capped budget.30 It would now be necessary to reject applications and 
so the government transferred that and other administrative tasks to First Nations.31 Control in 
this context allows First Nations to choose how to allocate the insufficient amount of funding 
provided by the federal government for post-secondary students. This current level of control is 
clearly inadequate. 

First Nations and First Nations organizations are increasingly seeking to move beyond program 
administration toward the development of their own post-secondary programs, courses, and 
institutions.  

                                                 
27 This is also the case for the prohibition against discrimination under the Canadian Human Rights Act, which has 
been interpreted as being “quasi-constitutional.” 
28 Ibid., p. 127. 
29 Indian Act, R.S.C., 1985, c. I-5, at paras. 114 to 122.  
30 Auditor General of Canada, 2004 Report of the Auditor General of Canada to the House of Commons, ch. 5, p. 30. 
31 Ibid.; see also, Judith Rae, Program Delivery Devolution: A Stepping Stone or Quagmire for First Nations?, 
Indigenous Law Journal/Volume 7/Issue 2/2009. 



13 
 

1. Inherent Rights 

All First Nations have the inherent right to control First Nations education.32 This right is not 
dependent on any federal legislation.33 Instead, it flows from First Nations people themselves 
and from the fact that First Nations peoples lived on this land since time immemorial with their 
own laws, traditions, and societies. Education is one of tools by which people pass on their 
culture, traditions, and values to the next generation. It is how cultures survive and thrive. First 
Nations never ceded their right to control this essential tool. 

In R. v. Van der Peet, the Supreme Court Chief Justice Lamer made the following comment: 

In my view, the doctrine of aboriginal rights exists, and is recognized and 
affirmed by s. 35(1), because of one simple fact: when Europeans arrived in North 
America, aboriginal peoples were already here, living in communities on the land, 
and participating in distinctive cultures, as they had done for centuries. It is this 
fact, and this fact above all others, which separates aboriginal peoples from all 
other minority groups in Canadian society and which mandates their special legal, 
and now constitutional, status.  

Although this has not been specifically determined by the Courts yet, First Nation control 
over First Nation education is enshrined and protected by s. 35 of the Constitution.  

2. Treaties 

The Numbered Treaties between First Nations and Canada do not remove the right of First 
Nation control over First Nation education. Any treaty term purporting to do so would need to be 
extremely clear, and I am not aware of any such term.34 The First Nation signatories would never 
have agreed with this. For example, the commissioner for Treaty 8 reports that the First Nation 
signatories “seemed desirous of securing educational advantages for their children, but stipulated 
that in the matter of schools there should be no interference with their religious beliefs.”35 The 
desire to control education and protect Indigenous culture is clear.  

As noted above, some modern treaties and self-government agreements recognize the right of 
First Nations to make laws regarding post-secondary education and establish post-secondary 

                                                 
32 See e.g. National Indian Brotherhood, Indian Control of Indian Education, 1972; National Indian Brotherhood, 
Tradition and Education: Towards a Vision of Our Future, A Declaration of First Nations Jurisdiction Over 
Education, December 1988, p. 1; Assembly of First Nations, Taking Action For First Nations Post-Secondary 
Education: Access, Opportunity, And Outcomes Discussion Paper, June 21, 2010, p. 9,  Assembly of First Nations, 
Resolution 36/2016 re Inherent and Treaty Right to Post-Secondary Education; Assembly of First Nations, 
Resolution no. 14/2017 re Post-Secondary Education Federal Review. 
33 Ibid. 
34 R. v. Marshall, [1999] 3 SCR 456, at paras. 14 & 51. 
35 Clifford Sifton, Report of Commissioners for Treaty No. 8, Winnipeg, Manitoba, 22nd September, 1899. 



14 
 

education institutions with the ability to grant degrees, diplomas or certificates. See Appendix B 
for some examples.  

3. Substantive Equality 

The principle of equality, as enshrined in the Charter, requires First Nations jurisdiction and 
control over First Nations post-secondary education, including sufficient funding to make that a 
reality. As noted above, the Canadian Human Right Tribunal has held that substantive equality 
requires that services for First Nations people meet their distinct cultural and historical needs and 
circumstances.36 

Furthermore, First Nations control is required for services to truly be adequate and equal. We 
have seen the result of an education system for First Nations people that is designed and 
delivered by the mainstream governments. The only way to design and operate an education 
system that accounts for the distinct needs and circumstances of First Nations is to have that 
system be designed and controlled by First Nations.  

Substantive equality of government services also requires adequate funding for indigenous 
institutes and the design and delivery of post-secondary programs by First Nations. There are 
often barriers that prevent some First Nations people living on reserve from attending 
mainstream post-secondary institutions such as distance, experiences of racism, and the need to 
remain at home to provide childcare. First Nations programs, courses, and institutions can 
overcome these barriers (e.g. by delivering programs on reserve, changing program design, etc.). 
More of these First Nations-led efforts are needed to address the shortage of professionals, 
especially the shortage of professionals with cultural and traditional knowledge and expertise.  

First Nations control over program and course design is also required because professionals often 
need additional and different skills to provide appropriate services in the First Nation context. 
For example, being a teacher or police officer is very different in a remote fly-in First Nation in 
comparison to a southern urban centre. It requires an important and different set of knowledge, 
skills, and practical techniques that can be gained via programs, courses, and educational 
institutions developed by First Nations.  

4. United Nations Declaration on the Rights of Indigenous People 

Under the United Nations Declaration on the Rights of Indigenous People, First Nations very 
clearly and unambiguously have the right to control their own education. See page 10 above for 
more details.  

                                                 
36 FNCFCS v. AGC, supra note 20, at para. 428 to 465. 
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E. Impacts on Individual First Nations 
I have been asked to address arguments to prevent the federal government from reducing post-
secondary funding or control over that funding for specific individual First Nations. Funding for 
student support is currently flowed to First Nations, who can then administer the funds and 
decide which student applications to approve within the available funding. Even if overall 
funding is increased, the federal government could propose changes that could negatively impact 
some specific First Nations with respect to funding or administrative control. First Nations will 
want to ensure that their current levels of funding and control will not be diminished.  

The most persuasive and straightforward arguments regarding the impact of potential changes on 
First Nations are partially “political” and “moral” arguments. Very simply, First Nations need 
more funding, not less. For changes to be supported by First Nations leadership, the government 
will likely need to guarantee that no First Nations will be worse off. If this is a united demand 
made by First Nations (e.g. through an AFN resolution), this would put a lot of pressure on the 
current government to at least maintain current funding and control at the First Nation level.  

From a legal perspective, the same arguments discussed above apply to funding and control for 
individual First Nations. The federal government’s obligation to provide adequate funding levels 
to individual First Nations flows from those arguments (e.g. treaties, equality, etc.) even though 
governments are not necessarily bound to continue pre-existing programs. Government funding 
does not turn into a “right” with the passage of time. But in this case there are other reasons why 
the government cannot decrease levels of funding and control, as discussed above. 

F. TRC, Federal Promises, & Canada-Wide Benefits 
There are many arguments in support of increased funding and First Nation control over First 
Nation post-secondary education that are not strictly legal arguments. Some examples include: 

• Truth and Reconciliation Commission: The federal government has committed to 
implementing all of the calls to action of the Truth and Reconciliation Commission 
(“TRC”), including those regarding education equality and funding.37 They include a call 
for “the federal government to provide adequate funding to end the backlog of First 
Nations students seeking a post-secondary education.”38 

• Federal Promises: The Platform for the current Liberal government notes that “chronic 
underfunding of the First Nations education system has held First Nations students back” 
and that “First Nations’ control of First Nations education is vital to achieving improved 

                                                 
37 Statement by Prime Minister on release of the Final Report of the Truth and Reconciliation Commission, 
December 15, 2016; Prime Minister of Canada, 2015 Mandate Letter to the Minister of Indigenous and Northern 
Affairs Canada. 
38 Truth and Reconciliation Commission of Canada, Calls to Action, 2015, recommendation 11. 
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outcomes.”39 These commitments are now reflected in the mandate letters for the 
Minister of Indigenous Services Canada and the Minister of Employment, Workforce 
Development and Labour.40 

• Canada-Wide Economic Benefits: Studies show that improvements in First Nations 
education are an extremely good investment that would greatly improve the GDP, 
increase tax revenue, and reduce government expenditures on social programs by many 
billions of dollars.41  

G. Caution re Potential Litigation 
Although this memo outlines strong legal arguments to support increased funding and First 
Nation control in the area of First Nations post-secondary education, this memo is not 
recommending a lawsuit to force the government to provide increased funding and control. There 
are a number of reasons to be very cautious of a formal legal challenge, including the following.  

• Better “test cases”: A number of the above legal arguments are much stronger in the 
context of primary/secondary education. For example, arguments for increased funding 
based on the principle of equality would face fewer hurdles in the elementary/secondary 
education context because that level of education is provided for free throughout the 
country. There would be a better opportunity to set a good legal precedent in those areas 
before addressing post-secondary education. 

• Courts can be conservative: Most judges in Canada are not Indigenous and have little 
knowledge of First Nation culture, history, or law. Asking Canadian judges to decide 
important First Nations education issues can be risky. 

• Legal counter-arguments: Each of the above legal arguments would be met with 
counter-arguments from the governments. For example, attempts to rely on UNDRIP 
would be met with the valid counter-argument that UNDRIP simply is not enforceable in 
the same way that a domestic law would be. In response to the treaty arguments, the 

                                                 
39 Liberal Party of Canada, Real Change: A New Plan For A Strong Middle Class, October 2015, p. 47-48.  
40 Minister of Indigenous Services Mandate Letter, October 4, 2017 (“Implement Budget 2017 enhancements to the 
Post-Secondary Student Support Program, and work with the Minister of Employment, Workforce Development and 
Labour as well as Indigenous partners to undertake a review of all current federal programs that support Indigenous 
students choosing to pursue post-secondary education.  The purpose of the review is to ensure these programs meet 
the needs of individual students while supporting completion of a post-secondary credential.”); Minister of 
Employment, Workforce Development and Labour Mandate Letter, February 1, 2017 (“I also expect you to work 
with the Minister of Indigenous and Northern Affairs to fulfill our commitment to increase annual support to the 
Post-Secondary Student Support Program.”) 
41 Andrew Sharpe, Investing in Aboriginal Education in Canada: An Economic Perspective, December 2009; 
Timmins Chamber of Commerce, Achieving Funding Parity for First Nations Education, 2012;  
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governments would point to references to the education promises being for “children.” In 
other words, none of the legal arguments are fully clear-cut.  

• Cost and time: Lawsuits are extremely expensive and time consuming.  

• Political opportunities: In light of the promises made by the current federal 
government,42 there may be opportunities to make progress politically.  

Further consideration would need to be given to any specific legal action that a First Nation or 
First Nation organization may wish to undertake. The above are some cautionary factors to take 
into consideration.  

H. Conclusion 
The most persuasive “push” for more funding and First Nations control in the area of post-
secondary education likely involves a combination of legal, political, moral, and “practical” 
arguments. Fully funding of student supports and the development of First Nations post-
secondary courses, programs, and educational institutions is required by constitutionally 
protected inherent and treaty rights; substantive equality and the prohibition against government 
discrimination; and international law.  

But these reforms are also “the right thing to do” and are very much in the interest of all 
Canadians. The country as a whole would benefit from the lifelong contributions of more and 
better trained First Nations professionals. These will be the leaders of the future. They can help 
bring an end to the underrepresentation of First Nations people in Canada’s political and social 
institutions and help to close the shameful gap in wellbeing between First Nations people and 
other Canadians. 

                                                 
42 E.g. The promise in the Minister of Indigenous Services mandate letter “to ensure these programs meet the needs 
of individual students while supporting completion of a post-secondary credential.” 
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The opening paragraph of the report of the Truth and Reconciliation Commission bears repeating 
here: 

For over a century, the central goals of Canada’s Aboriginal policy were to 
eliminate Aboriginal governments; ignore Aboriginal rights; terminate the 
Treaties; and, through a process of assimilation, cause Aboriginal peoples to 
cease to exist as distinct legal, social, cultural, religious, and racial entities in 
Canada. The establishment and operation of residential schools were a central 
element of this policy, which can best be described as “cultural genocide.” 

The reforms needed in the area of First Nations education, including post-secondary education, 
are one of the many actions needed to address these past wrongs and to work toward 
reconciliation, so that this generation can build a new, fair, and better future. 



 

Appendix A 

Text of Education Provisions in the Numbered Treaties 

Treaty 1: And further, Her Majesty agrees to maintain a school on each reserve hereby made 
whenever the Indians of the reserve should desire it. 

Treaty 2: And further, Her Majesty agrees to maintain a school in each reserve hereby made, 
whenever the Indians of the reserve shall desire it. 

Treaty 3: And further, Her Majesty agrees to maintain schools for instruction in such reserves 
hereby made as to Her Government of Her Dominion of Canada may seem advisable whenever 
the Indians of the reserve shall desire it. 

Treaty 4: Further, Her Majesty agrees to maintain a school in the reserve allotted to each band as 
soon as they settle on said reserve and are prepared for a teacher. 

Treaty 5: And further, Her Majesty agrees to maintain schools for instruction in such reserves 
hereby made as to Her Government of the Dominion of Canada may seem advisable, whenever 
the Indians of the reserve shall desire it. 

Treaty 6: And further, Her Majesty agrees to maintain schools for instruction in such reserves 
hereby made as to Her Government of the Dominion of Canada may seem advisable, whenever 
the Indians of the reserve shall desire it. 

Treaty 7: Further, Her Majesty agrees to pay the salary of such teachers to instruct the children of 
said Indians as to Her Government of Canada may seem advisable, when said Indians are settled 
on their Reserves and shall desire teachers. 

Treaty 8: Further, Her Majesty agrees to pay the salaries of such teachers to instruct the children 
of said Indians as to Her Majesty's Government of Canada may seem advisable. 

Treaty 9: Further, His Majesty agrees to pay such salaries of teachers to instruct the children of 
said Indians, and also to provide such school buildings and educational equipment as may seem 
advisable to His Majesty's government of Canada. 

Treaty 10: Further His Majesty agrees to make such provision as may from time to time be 
deemed advisable for the education of the Indian children. 

Treaty 11: Further, His Majesty agrees to pay the salaries of teachers to instruct the children of 
said Indians in such manner as His Majesty's Government may deem advisable. 



 

Appendix B 

Examples of Provisions re Post-Secondary Education  
in Modern Treaties and Other Agreements 

The James Bay and Northern Quebec Agreement (JBNQA) 

16.0.9 The Cree School Board shall also have the following special powers, subject only to 
annual budgetary approval … 

c) to make agreements for post-secondary education for the persons specified in 
paragraph 16.0.6; 

16.0.24 Quebec and Canada shall jointly ensure the continuation of existing educational services 
and programs presently available to the Native people, including: … 

d) living, tuition and transportation allowances for post-secondary students. 

Maa-nulth First Nations Final Agreement 

13.21.0 Post-Secondary Education 

13.21.1 Each Maa-nulth First Nation Government may make laws in respect of postsecondary 
education provided by that Maa-nulth First Nation Government or its Maa-nulth First Nation 
Public Institutions on the Maa-nulth First Nation Lands of the applicable Maa-nulth First Nation 
including: 

a. the establishment of post-secondary institutions and programs with the ability to grant 
degrees, diplomas or certificates; 

b. the development of the curriculum for post-secondary institutions established by that 
Maa-nulth First Nation Government or its Maa-nulth First Nation Public Institutions; and 

c. the provision for and coordination of all adult education programs. 

13.21.2 Federal Law or Provincial Law prevails to the extent of a Conflict with Maa-nulth First 
Nation Law under 13.21.1.  

Mi’kmaq Education Act  

(Implementing the agreement between Her Majesty the Queen in right of Canada and the 
Mi’kmaq Bands in Nova Scotia with respect to education, signed on February 14, 1997) 

Legislative power 
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6  (1) A community may, to the extent provided by the Agreement, make laws applicable on 
the reserve of the community in relation to primary, elementary and secondary education. 

Legislative power — post-secondary support 

(2) A community may make laws in relation to the administration and expenditure of 
community funds in support of post-secondary education, as provided by the Agreement, 
for members of the community wherever resident. 

Nisga’a Final Agreement 

Post-Secondary Education 

103. Nisga’a Lisims Government may make laws in respect of post-secondary education within 
Nisga’a Lands, including: 

a. the establishment of post-secondary institutions that have the ability to grant degrees, 
diplomas or certificates; 

b. the determination of the curriculum for post-secondary institutions established under 
Nisga’a law; 

c. the accreditation and certification of individuals who teach or research Nisga’a 
language and culture; and 

d. the provision for and coordination of all adult education programs. 

104. Nisga’a laws in respect of post-secondary education will include standards comparable to 
provincial standards in respect of: 

a. institutional organizational structure and accountability; 

b. admission standards and policies; 

c. instructors’ qualifications and certification; 

d. curriculum standards sufficient to permit transfers of students between provincial post-
secondary institutions; and 

e. requirements for degrees, diplomas, or certificates. 

105. In the event of an inconsistency or conflict between a Nisga’a law under paragraph 103 and 
a federal or provincial law, the Nisga’a law prevails to the extent of the inconsistency or conflict. 

106. Nisga’a Lisims Government may operate and provide post-secondary education services 
outside Nisga’a Lands in accordance with federal and provincial laws. 
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107. Nisga’a Lisims Government may prescribe the terms and conditions under which Nisga’a 
post-secondary institutions may enter into arrangements with other institutions or British 
Columbia to provide post-secondary education outside Nisga’a Lands. 

Tsawwassen First Nation Final Agreement  

Post-Secondary Education and Training 

83. Tsawwassen Government may make laws in respect of post-secondary education provided by 
a Tsawwassen Institution on Tsawwassen Lands including: 

a. the establishment of post-secondary education institutions with the ability to grant 
degrees, diplomas or certificates; 

b. the determination of the curriculum for post-secondary education institutions 
established by Tsawwassen Government; and 

c. the provision for and coordination of adult education programs including but not 
limited to employment training services. 

84. A Federal or Provincial Law prevails to the extent of a Conflict with a Tsawwassen Law 
made under clause 83.  



 

Appendix C 

Indigenous Services Canada’s Post-Secondary Education Programs 

Excerpt from Indigenous Services Canada, Post-Secondary Education, available at 
https://www.aadnc-aandc.gc.ca/eng/1100100033679/1100100033680: 

About post-secondary education 

Indigenous Services Canada (ISC)'s post-secondary education funding supports eligible students 
and helps to offset tuition, travel costs, and other expenses. ISC also provided financial 
assistance to help post-secondary institutions design and deliver university-and college-level 
courses tailored for First Nations and Inuit students. 

To ensure that Indigenous students have the same opportunities for success as other Canadian 
students, the Government of Canada increased funding to the Post-Secondary Student Support 
Program and the University College Entrance Preparation Program by $90 million over two 
years, beginning in 2017-2018 to support the needs of over 4,600 students. In addition, in 2017-
2018, an investment of $5 million per year for five years was made to support the Indigenous-led 
registered charitable organization Indspire. 

To help support Canada's newest workers in making the transition from school to work, and to 
help them get a strong start in their careers, the Government of Canada has invested 
approximately $100 million in 2017-2018 towards the First Nations and Inuit Youth 
Employment Strategy—Skills Link and Summer Work Experience programs. 

Post-Secondary Student Support Program (PSSSP) 

The Post-Secondary Student Support Program (PSSSP) provides financial assistance to First 
Nations and eligible Inuit students enrolled in eligible post-secondary programs. The program 
aims to improve the employability of First Nations and Inuit students by providing them with 
funding to access education and skills development opportunities at the post-secondary level. 

University and College Entrance Preparation Program (UCEPP) 

The University and College Entrance Preparation Program (UCEPP) provides financial 
assistance to First Nations and eligible Inuit students enrolled in university or college entrance 
programs to help them gain the academic level required to enter a degree or diploma program. 

Post-Secondary Partnerships Program 

The Post-Secondary Partnerships Program (PSPP) provides funding to eligible Canadian post-
secondary institutions to design and deliver university- and college-level courses tailored for 
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First Nations and eligible Inuit students. These courses help students gain the skills they need to 
enter and succeed in the labour market. 

Indspire 

Indspire is an Indigenous-led charity that invests in the education of Indigenous people for the 
long-term benefit of these individuals, their families and communities and Canada. 

ISC provides funds to Indspire to: 

• offer scholarships and bursaries to First Nations and Inuit students to pursue post-
secondary education 

• honour the outstanding achievements of Indigenous Peoples so that their 
accomplishments can serve as an inspiration to students and youth 

• hold career fairs, targeted at Indigenous youth from grades to 10 to 12 

• develop, produce and disseminate to First Nations and Inuit high-school students, 
curricula and other materials designed to challenge them to consider career options in 
industries that will experience skilled labour shortages 

For more information, visit Indspire or consult the Indspire – Guidelines 2017-2018. National 
guidelines for 2016-2017 are also available. 

First Nations and Inuit Youth Employment Strategy 

The First Nations and Inuit Youth Employment Strategy (FNIYES) supports initiatives to 
provide First Nations and Inuit youth with work experience, information about career options, 
and opportunities to develop skills to help gain employment and develop careers. This strategy 
includes two programs: the First Nations and Inuit Summer Work Experience Program and the 
First Nations and Inuit Skills Link Program. 

First Nations and Inuit Summer Work Experience Program 

The First Nations and Inuit Summer Work Experience Program provides youth with 
employment opportunities where they can gain work experience and develop important 
skills such as communication, problem-solving and teamwork. Summer work placements 
allow youth to learn about career options and to earn income that may contribute to 
university or college education. 

First Nations and Inuit Skills Link Program 

The First Nations and Inuit Skills Link Program supports initiatives that assist young 
people in acquiring the essential skills that will help them gain employment, function 
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well in the workplace and learn about job and career options. The program also promotes 
the benefits of education to future participation in the labour force. 

Indigenous Bursaries Search Tool 

The Indigenous Bursaries Search Tool is a searchable list of more than 750 bursaries, 
scholarships and incentives available across Canada. 
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