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Notes
The Toolkit for Community Dialogue on First Nation Citizenship was 
prepared as part of the Assembly of First Nations (AFN) National Dia-
logue on First Nation Citizenship.     

The National Dialogue is guided by Resolution 17-2010: Principles for 
an Exploratory Process on First Nations Citizenship, where Chiefs-in-As-
sembly directed the AFN to facilitate an inclusive national dialogue that 
includes opportunities and venues for the diversity of voices and opin-
ions to emerge through this dialogue.  As part of the National Dialogue 
the AFN has coordinated Web-based Virtual Roundtables, on-line sur-
veys, in-person interviews, made specific outreach to indigenous artists 
and storytellers, and solicited multi-media submissions on Citizenship, 
identity and Nationhood.

The AFN National Dialogue on First Nation Citizenship is funded by the 
Department of Aboriginal Affairs and Northern Development as part of 
an exploratory process to examine issues relating to Indian Registra-
tion, Membership and First Nation Citizenship.  

The purpose of this toolkit is to provide information to support com-
munity and Nation-level dialogue on citizenship, understanding that 
each and every Nation will affirm their own approach that is directed by 
their citizens, consistent with their cultures and traditions.   It goes over 
broad background – including international law – and discusses options 
for community discussion and lawmaking.  It does not represent a full 
history or legal review of the matter.  

For full background and additional information and resources, please go 
to www.firstnationcitizenship.afn.ca.

This is an open draft, and the AFN welcomes feedback and commit to 
enhancing and building on this toolkit in the future.

ABOUT THIS TOOLKIT  
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First Nations concepts of our collective identities form the foundation of our systems of governance. 
Our respective identities as distinct Nations of people guide relationships within our communities, and 
guide us in our relations with other peoples and with the land.

The diverse cultures, laws, philosophies and creation stories of First Nations are the elements that shape 
our distinct identities. Elements such as place, culture, clan, lineage, ways of life, oral histories, laws and 
relationship to land, all come together in unique ways to create the collective being of each First Nation.1 

Asserting control over legal definitions of First Nations identity is an essential aspect of implementing 
our right to self-determination. 

Restoring First Nations law to its rightful place ultimately will require the elimination of the Indian Act 
system of control, including its concepts of Indians and bands; while restoring a Crown-First Nations rela-
tionship based on the equality of peoples and nations.

The term “Indian” is very entrenched in the Canadian legal system as an imposed identity term. Com-
pounding this, the Canadian legal system has suppressed and demeaned the meaning of “nation” is ap-
plied to First Nation people.  

First Nations people continue to struggle with the negative impact of these realities on their individual 
and collective rights and identity.

The term “Indian” has several different meanings under Canadian law.  Under section 35 of the Constitu-
tion Act, 1982, it has a broader constitutional meaning than its very restrictive meaning under the Indian 
Act. Under section 91(24) of the Constitution Act 1867 the word “Indian” has an even broader meaning as 
it includes Inuit. 

Some people talk about how the concept of “Indian” under the Indian Act has become more and more 
racialized over time and divorced from kinship and divorced from Treaty.

1 Taiaiake Alfred, First Nation Perspectives on Political Identity (Ottawa: Assembly of First Nations 2009) 
   [Alfred 2009, First Nation Perspectives on Political Identity].

Notes
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Notes
Some people talk about how the concept of “Indian” under the Indian 
Act has become more and more racialized over time and divorced from 
kinship and divorced from Treaty.

This is because of the Act’s almost exclusive reliance on blood quantum 
for persons born after April 17, 1985. In addition, federal policy, con-
trary to the Crown’s Treaty obligations, attempts to control the identifi-
cation of First Nation Treaty beneficiaries by associating it with the nar-
row and imposed definition of “Indian” combined with “band member” 
under the Indian Act.

Fundamentally, First Nations are not seeking better Indian Act rules, but 
to restore their own jurisdiction and responsibility for citizens.

Tied to the notion of First Nation citizenship is the question of what 
constitutes a “nation”. 

Many people have concerns about the implications of using the term 
“First Nation” to refer to a community level governance unit that is 
actually part of a larger nation of people with common ties of culture, 
language and territory. 

Still other First Nation people associate the concept of citizenship with 
European notions of sovereignty and the “nation-state” and therefore 
consider it at odds with First Nations concepts of collective and indi-
vidual identity.

Moving from Indian Act band governance units to reconstitute larger 
nation-based governance is a goal for many First Nations communities. 
The diverse and complex funding arrangements attached to band gover-
nance as a result of federal policy has made reconstituting nation-based 
governance a longer-term goal for many First Nations.  In any event, 
some form of community level governance will still be required.

As a result of all of these factors, contemporary concepts of First Nation 
citizenship can vary.

In this toolkit, First Nations citizenship means recognition of individ-
ual belonging in a First Nation, as determined by a First Nation law, 
along with the rights, duties and obligations that attach to citizen-
ship. 

4

Toolkit 
Facilitating Community Dialogue on First Nation Citizenship

Citizenship
the status of holding the rights, 
privileges and duties of a citizen 

as defined by the laws of the 
nation.

 

First Nation citizen
A recognized member of a First 
Nation by kinship  and other cri-
teria as determined by the laws 

of the first nation



In this sense, First Nations citizenship stands for the political and civil status of individual belonging in a 
First Nation as determined by First Nations law – without interference from settler law. 

Reasserting First Nation law over citizenship involves recovering First Nation legal traditions and cultural 
values and applying these to meet the current needs of First Nations.

Discussions within communities and nations about collective identity and the relationships between indi-
viduals, families and nation can be complex. There can be diverse opinions on how to move forward. This 
makes planning for healthy community dialogue important.

The relationship between First Nation citizenship and Canadian citizenship is another important issue.  
As Darlene Johnston points out, “the political status of First Nations within Canadian Confederation has 
not been satisfactorily resolved”.2  Professor Johnston also notes that “First Nations identity and autono-
my will never be sacrificed for participation in Canadian citizenship.”

Concepts of citizenship under settler law have undermined the shared sovereignty that is fundamental to 
Treaty relationships, the realization of our right to self-determination and the reconciliation required by 
section 35 of the Constitution Act, 1982.3   

Sakej Henderson has said that First Nations peoples do not have to join Canada and become citizens- 
rather Canada and its citizens have to acknowledge the First Nations foundations of law in Canada. It is 
the foundations of First Nations law incorporated into Treaty and Treaty relationships that authorized the 
presence of the settler population on the basis of the promises in the sacred Treaties.4 

Implicit in this analysis is the fact that the foundation of Treaty relationships is equality between peoples 
and the mutual recognition of sovereignty.

Concepts of First Nation citizenship are evolving and each community and Nation will have different ways 
of looking at this question.

2 Darlene Johnston, “First Nations and Canadian Citizenship” in William Kaplan ed., Belonging: The meaning and future of 
   Canadian Citizenship, (Montreal, Quebec: McGill-Queen’s University Press, 1993) 349-367.
3 James (Sakej) Youngblood Henderson, “Sui Generis and Treaty Citizenship”, Citizenship Studies 6(4) 2002: 415-440. [Sakej 
   Henderson, Sui Generis and Treaty Citizenship]
4 Sakej Henderson, Sui Generis and Treaty Citizenship.

Notes
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Notes
International law expresses principles about how nations and peoples 
should relate to one another for common interests and purposes - such 
as promoting peace and promoting good trade relations. 

Today, the protection of fundamental human rights is considered as an 
essential ingredient in promoting and ensuring peaceful relations be-
tween nations and peoples.  

During the colonial period, European nations manipulated international 
law to justify taking other peoples lands and resources. Successor states 
like Canada have denied the international status of First Nations, and the 
international character of Treaties entered into between the Crown and 
First Nations.

A focus on protecting fundamental human rights (individual human 
rights and the collective right of peoples to self-determination) began in 
the period following World War. 

This interest intensified following World War II. Since then, dozens of 
international human rights standards have been adopted by the United 
Nations and other international bodies. 

Significant changes in international law began in the 50s and 60s - the 
international community, through the United Nations, condemned the 
practice of colonialism as a fundamental breach of the right of peoples to 
self-determination. Its intimate connection with racism was also recog-
nized in UN human rights documents.  A process of decolonization began 
in many parts of the world. 

Indigenous peoples’ struggle against colonialism was largely ignored 
until our renewed activism on the international scene in the 1970s and 
1980s. Many decades of hard work and persistence led to the adoption 
in 2009 of the United Nations Declaration on the Rights of Indigenous 
Peoples (UNDRIP).

The UNDRIP does not create new rights. It confirms inherent collective 
rights of Indigenous peoples, including our equal right as peoples to 
exercise the right to self-determination in accordance with UN Treaties 
and Conventions.

While the United Nations is still somewhat dominated by the old coloniz-
ing nations and their successor nation-states like Canada and the United 
States, this is changing and international law does recognize that the 6
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right of self-determination is held by peoples - regardless of whether a given people constitute a nation-
state with its own seat in the United Nations.

Canada is obliged by the full weight of international law to support First Nations in exercising our right 
to self-determination. This includes our right to identify our citizens through the exercise of our inherent 
jurisdiction and the right to free, prior and informed consent before any settler governments purport to 
adopt any laws relating to our identity. 

The United Nations Declaration on the Rights of Indigenous Peoples recognizes the inherent rights of Indig-
enous peoples such as: 
 • the equality of Indigenous peoples under international law (Article 2) 
 • the right to self-determination of Indigenous peoples (Article 3) 
 • the right to a nationality (Article 6)
 • the right to belong to an indigenous community or nation, in accordance with the traditions  
  and customs of the community concerned; and no discrimination of any kind may arise 
  from the exercise of this right (Article 9)
 • the right to determine our own identity or membership in accordance with our customs 
  and traditions (Article 33) 
 • the right to “determine the structures and to select the membership of their institutions in 
  accordance with their own procedures.” (Article 33) 
 • the right to promote, develop and maintain their institutional structures, customs, 
  spirituality, traditions, procedures, practices, and juridical systems or customs in 
  accordance with international standards (Article 34); and 
 • the right to determine the responsibilities of individuals to their communities (Article 35).

Recognizing First Nations inherent jurisdiction over citizenship issues is a requirement of international 
human rights law. 

This will necessarily require that Canada abandon Indian Act institutions that control First Nation identity 
and jointly develop a legal and policy framework to properly recognize First Nations. This cannot happen 
without a process of direct consultation with each First Nation, and respect for the principle of free, prior, 
and informed consent.

Notes
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Early pioneers in work at the United Nations on human rights issues and Indigenous peoples internation-
al human rights mechanisms include Sandra Lovelace, of the Tobique First Nation (now Senator Lovelace 
Nicholas). 

Sandra Lovelace successfully brought her case before the UN Human Rights Committee in the late 1970s 
(decision in 1981) alleging that the Indian Act band membership and Indian status provisions are a viola-
tion of fundamental human rights because they denied her and other women who had “married out” ac-
cess to their communities and their cultures. 

Other international human rights instruments support First Nations control over identity and the fun-
damental human right of First Nation children not to be denied their identity as indigenous peoples. For 
example, Article 30 of the United Nations Convention on the Rights of the Child provides that:

 In those States in which ethnic, religious or linguistic minorities or persons of indigenous origin exist, 
 a child belonging to such a minority or who is indigenous, shall not be denied the right, in community 
 with other members of his or her group, to enjoy his or her own culture, to profess and practice his or 
 her own religion, or to use his or her own language.

Beyond the United Nations, international human rights bodies, such as the Inter-American Court of Hu-
man Rights, have made supportive findings about the rights of Indigenous peoples to their identity. 

In the case of the Saramaka people v. Suriname, the Inter-American Court of Human Rights concluded that 
the fact that some citizens of an Indigenous nation live away from their home territory does not affect the 
identity nor the collective rights of the nation as a whole. 

The IACHR said: “The fact that some individual members of the Saramaka people may live outside of the 
traditional Saramaka territory and in a way that may differ from other Saramakas who live within the 
traditional territory and in accordance with Saramaka customs does not affect the distinctiveness of this 
tribal group nor its communal use and enjoyment of their property.”5 

5  I/A Court H.R., Case of the Saramaka People v. Suriname. Preliminary Objections, Merits, Reparations and Costs. Judgment of 
   November 28, 2007. Series C No. 172, par. 164.

Notes



Notes
The Indian Act system of Indian status and band membership has be-
come increasingly complex. Although several significant amendments 
have been made since 1985 to address some gender equality issues, 
these amendments have  created new problems by creating new cat-
egories of “Indians”  and new ways to divide First Nations families and 
communities. 

Questions:
 
What other critical current concerns do we have about the current 
Indian Act system of Indian registration and band membership?

Is it time for a new legal framework to be jointly developed by First 
Nations and Canada that would recognize and support First Na-
tions exercise of our inherent jurisdiction over citizenship? 

What do we need as a community to move forward on developing/
implementing our own citizenship law?

Many First Nations are seeking to restore traditional values and con-
cepts of First Nations identity by developing First Nation citizenship 
laws through the exercise of our inherent lawmaking authority as na-
tions. 

Questions: 

What expectations do community members have about the extent 
to which our traditional laws and kinship systems can be restored 
and reflected in our own First Nation citizenship law?

What are the most important values and principles that should be 
reflected in our own First Nation citizenship law? 

Developing a work plan to guide the development of new laws is a com-
mon practice for First Nations governments today.

Question: 

What community-based work needs to be done to develop (or fur-
ther develop) our own First Nation citizenship law reflecting our 
priorities and values?
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Lawmaking is a collective decision-making process.  The source of authority for First Nation govern-
ments to make and enforce laws comes from their people.  

Each First Nation has its own legal traditions that determine what law is and the roles and responsibili-
ties of First Nations leadership in the lawmaking process.  First Nation leadership, whether Chief and 
Council or other form of traditional leadership, have special roles and responsibilities in the collective 
decision-making process to ensure that laws reflect the values of the people, and meets their needs. This 
is especially the case with matters as fundamental as citizenship. 

Legal traditions can change over time and many First Nations have adopted the practice of making writ-
ten law as a formal expression of collective decision-making. Whether law is written or oral, each Na-
tion’s legal traditions and laws determine how law is made.

In all cases, restoring First Nations values and legal traditions is an exercise of re-establishing our values 
and ways of thinking (“Indigenous rule of law”).

Often, this must be done without the cooperation of settler governments.
Experience has shown that determination, accountable leadership and clearly stated objectives support-
ed by well planned community consultations can produce the desired results.

Because of the complexity and detail required of First Nation lawmaking today, leadership often prepare 
communication strategies and detailed plans to have clear and comprehensive community consultation 
and the lawmaking process itself.

A community consultation process is essentially a conversation between leadership and the people 
about a collective decision. Leadership have the responsibility to guide the process by:
 • identifying key decision points;
 • being aware and respectful of different viewpoints within the 
  community; 
 • ensuring the nation’s rules for ensuring respectful discussion 
  are followed; 
 • not predetermining an outcome;
 • facilitating and creating space and time for collective 
  decision-making.

In the course of asserting inherent jurisdiction over citizenship, leadership and citizens will encounter a 
number of key decision points.  Some short examples follow.   Those specifically related to developing a 
law are further explained in the next section.
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EXAMPLES OF KEY DECISION POINTS
 
Preliminary Work

 • Identify the key issues and problems the people want addressed which potentially can be 
  addressed by a Citizenship Law. (e.g., impacts of significant demographic trends, 
  maintenance of cultural values, inclusiveness in recognizing culturally relevant kinship ties,  
  residual gender-based discrimination).
 • Identify starting point for a new Citizenship Law initiative (a single First Nation community 
  working on its own or collaborating with other communities belonging to the same nation).
 • Identify elements of the work plan for a community driven process, (e.g. identification of 
  financial resources, development of consultation and communication strategies, 
  assignment of tasks, role of Elders and traditional knowledge holders, coordination 
  between traditional leadership processes and Chief and Council, identifying requirements 
  for technical support and legal advice).

Identifying Traditional Law Objectives

 • To what extent is the objective to restore traditional law and kinship systems (e.g. 
  traditional clan systems) as the basis of a contemporary Citizenship Law.
 • To what extent will oral traditions and customary law form part of the new system.

Identification of Citizens

 • Rules for identifying who is a citizen at the time the Citizenship Law comes into effect.
 • Describing who acquires citizenship by birth after the Citizenship Law  comes into effect 
  (this involves determining how descent requirements will work in the starting point, 
  meaning the persons from whom descent requirements will be calculated).
 • Criteria and requirements for acquisition of citizenship other than by birth (e.g. adoption, 
  marriage and long-term residents, knowledge of First Nations language and culture, 
  criteria for potential candidates from other First Nations).
 • In each of the decisions above, identifying how traditional law will be used.

11
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Definitions

 • Identify which First Nation language terms require clarification or definition in the law.
 • Identify which English or French language words and terms in the Citizenship Law require 
  definitions to ensure the meaning and application of the law is clear (e.g. “child”, “spouse”, 
  “resident”).

Rights & Obligations

 • Identify the specific rights, privileges and obligations for citizens
 • Identify those of noncitizen residents (e.g. long-term residents, noncitizen spouses or other 
  family members).
 • Determine how citizenship can be lost (e.g. enrollment by error or fraud), renounced or 
  transferred (e.g. as a result of marriage into another First Nation).

Provisions for the Administration of the Citizenship Law

 • Identify the title and duties of person charged with maintaining the Citizenship Register 
  (e.g. Enrollment Officer) and the scope of the officer’s decision-making powers or duties.
 • Identify the name,  composition and duties of the decision making body charged with 
  confirming and identifying the names to be entered in the first Citizenship Register 
  governed by the new citizenship law (e.g. a citizenship committee).
 • Identify role and function for Council of Elders.
 • Address any specific evidentiary issues ( e.g. unstated paternity if  still an issue under the 
  new law).
 • Identify process for publishing the citizenship law and access to information in the 
  citizenship register, including any individual privacy protections
 • Identify funding implications.

Dispute Resolution and Appeals

 • Identify the process for appeals from decisions of an Enrollment Officer or Citizenship 
  Committee (e.g. a community-based mechanism or a regional First Nations appeal 
  tribunal) and how fits into other dispute resolution processes are mechanisms within the 
  First Nation.
 • Identify role of traditional law in the appeals process.

Making the Law

 • Identify the language or languages of enactment (e.g. First Nation language & any other).
 • Determine timeline and critical points for community consultation and adoption by Chief 
  and Council (or other First Nation lawmaking body).
 • Describe the amending procedure, and determine whether a special amending procedure 
  is required. 
 • Identify community ratification requirements.12
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The Assembly of First Nations (AFN) is the national, political representative of First Nation 
governments and their citizens in Canada, including those living on reserve and in urban 
and rural areas.  Every Chief in Canada is entitled to be a member of the Assembly.  The 
National Chief is elected by the Chiefs in Canada, who in turn are elected by their citizens.  

The role and function of the AFN is to serve as a national delegated forum for determining 
and harmonizing effective collective and co-operative measures on any subject matter that 
the First Nations delegate for review, study, response or action and for advancing the aspi-
rations of First Nations.

This paper was produced as part of the AFN National Dialogue on First Nation Citizen-
ship.  It is meant as an informative and non-prescriptive resource to support community 
and Nation-level processes lead by First Nation governments and their citizens.  The views 
presented in this document are those of the author, and do not necessarily represent the 
Assembly of First Nations or the consolidated position put forward by First Nations in 
Canada. 
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This paper is an update to a booklet that was originally authored by Patrick Brascoupé and David Nah-
wegahbow in 1985 and published by Apikan Ltd. It is intended to assist First Nations in the development 
of their citizenship laws. It provides a number of different options and examples many of which already 
form part of the governing laws of First Nations or have been suggested by First Nations pending ratifica-
tion by their membership.

From the outset it was the aim of the authors to produce a non-technical manual for use by First Nations 
interested in the community process of designing and implementing their own citizenship or member-
ship systems. It therefore tries to avoid being too academic or legalistic and offers concrete illustrations of 
the various options wherever possible.

This guide is by no means a definitive or all inclusive inventory of First Nation citizenship or membership 
options, but by reviewing these options First Nations can gain a ready perspective of the diverse choices 
available. The most desirable choice for a citizenship law will essentially be a matter of local preference, 
custom or intertribal considerations and practicality, and will be arrived at only after a series of lengthy 
community deliberations and consultations.

Updated by David Nahwegahbow, November 2011

Foreward
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There is a strong sense of self-determination which is prevalent amongst First Nation peoples across the 
country. Not surprisingly, it has found its strongest expression in the area of First Nation citizenship and 
membership. After all, a nation’s most vital resource is its citizenship. Many of the 630+ First Nations 
across Canada have started to prepare their own governing laws which will determine entry require-
ments into their Nations. These laws will differ from one Nation to another because of the varying cus-
toms, languages and preferences amongst First Nation communities.

The job of developing citizenship laws is not and will not be an easy one. From as far back as 1850, suc-
cessive governments have imposed their laws on First Nations people. In so doing, they created the cat-
egory “status Indians” and invented the concept of “enfranchisement” to suit their own purposes. These 
two things alone - which have already caused much grief to First Nations people - will be major challenges 
to the development of a fair and equitable membership system. With the passage of Bill C-31, enfranchise-
ment was eliminated in the Indian Act but its ramifications are still felt within the registration system 
imposed on First Nation governments.

The Indian Act membership system interfered with the internal jurisdiction of First Nations. Over the 
years, it has been repeatedly criticized by First Nation governments and individuals who have pressed in 
domestic and international arenas for both its reform and recognition of the inherent right to determine 
citizenship.  It now appears that Canada may be willing to consider both reform and recognition.  It re-
mains to be seen how serious Canada is; however, according to the Aboriginal Affairs and Northern Devel-
opment Canada (AANDC, formerly DIAND/INAC) website:

 … when Bill C-3 was tabled on March 11, 2010, the Government announced its intention to launch 
 an exploratory process on issues relating to Indian registration, Band membership and citizenship. 
 With the passage of Bill C-3 into law, the exploratory process has officially launched. Activities 
 under the exploratory process are expected to take place over a period of one year, ending in 
 December 2011.

 The exploratory process is an Aboriginal-led initiative that is meant to examine and discuss the 
 broader issues relating to Indian registration, Band membership and citizenship that go beyond 
 the scope of the Bill C-3 amendments. It is important to note that the process is not a consultation.  
 The government has not pre-determined or pre-defined the agenda or questions in terms of 
 subject-matters dealing with registration, membership and citizenship for exploration and 
 discussion. 

There have been important changes to the Indian Act since 1985, most notably in the area of determin-
ing entitlement under the Act.  In June 1985, An Act to Amend the Indian Act (Bill C-31) was passed by 
Parliament. The changes made were supposed to ensure that the Indian Act was in line with the Canadian 
Charter of Rights and Freedoms and purported to remove the discriminatory provisions in the Act pertain-
ing to entitlement to status and registration. Under the changes, those who lost their status under the old 
Act regained their status, as did their children.  Other changes in the Indian Act by Bill C-31 were in the 
areas of Band Membership, New Band By-Law powers and the eradication of enfranchisement. However, 
as widely known now, the 1985 changes to the Act still had the effect of discriminating against women. 

Introduction
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In the case of McIvor v. Minister of Indian Affairs, a 2009 decision of the BC Court of Appeal, the Court 
struck down section 6 (1) a and 6 (1) c of the Indian Act based on sex discrimination in violation of s. 15 
of the Charter of Rights and Freedoms.  The revisions implemented in the response by Parliament were 
roundly opposed by all sides for being the minimum revisions necessary to comply with the court ruling. 
Parliament could have addressed wider issues and completely eradicated the sexual discrimination, but 
they did not.  Instead, Parliament did the minimum and the federal government announced that it would 
engage in the exploratory process described above.  

It should be pointed out that it is not the intention of the author to endorse or advocate any one political 
process over another - the legislative over the constitutional, or the international over the domestic - to 
accomplish control over membership or citizenship. This paper seeks to focus on the practical aspects of 
citizenship law-making. Therefore, it should be useful whatever the basis of jurisdiction.

Having said this, it is important to state that citizenship or membership options adopted will undoubtedly 
raise issues in the legal context. Since 1985, about 40% of First Nations have established their own mem-
bership codes, but registration has remained a responsibility of the federal government. 

One area of particular note and concern is the general area of equality and human rights.  In particular, 
it remains largely unseen what effect the repeal of section 67 of the Canadian Human Rights Act (CHRA) 
will have.  That provision previously shielded the federal government and First Nation governments 
from scrutiny under the CHRA if they were acting pursuant to the Indian Act.  Additionally, we also need 
to assess the effect of section 15 – the equal rights provision – of the Charter, on First Nation member-
ship powers.  And finally, we must also consider the international law context and the significance of the 
United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP).   There is a great deal of uncer-
tainty in this area at this time because we are experiencing several significant changes all at once, includ-
ing the McIvor decision, Bill C-3, the repeal of s. 67 and the enactment and endorsement of UNDRIP and 
not enough time has passed to determine the impacts of these and how the courts will interpret them. 
Therefore, it cannot be stressed enough that First Nation governments should obtain a final professional 
opinion, respecting specific options chosen, in light of the relevant enabling legislation, jurisprudence, 
the Charter of Rights and Freedoms, UNDRIP, Canadian Human Rights Act and the First Nation’s particular 
cultural and historical circumstances.

The following is broad range of options, policy considerations and other practical suggestions for the 
development of First Nation’s government membership legislation. It is intended to stimulate discussion 
and facilitate the community process. The process of creating a membership code is of such importance 
that it should have the total input of the community.  Accordingly, it is recommended that a suitable meth-
od of community consultation be adopted, and that the final enactment of a membership code be done by 
consensus or by an extraordinarily large majority of a First Nation’s population.  

It should also be noted that s.10 of the Indian Act requires:

 1) a majority of band electors consent to the band’s taking control of membership, as well as to a 
      set of membership rules; and 

 2) existing band members and those who are eligible to have band membership restored do not 
       lose their entitlement to band membership because of something that occurred before 
       membership rules were adopted.
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In order to maximize the practical usefulness of this guide, the information follows that of a typical citizenship 
law or membership code:

 1.0 Preamble: this section discusses the use of preambles which usually appear at the beginning of an 
  important law and will state the major principles underlying it;
 2.0 Definitions: looks at the use of a definitional section to explain certain key terms;
 3.0 Citizenship Criteria: this third section is a sample of criteria for membership entry;
 4.0 Special Considerations: contains additional membership options to cover special situations;
 5.0 Appeal Mechanisms: a citizenship law or membership code should have a way of resolving 
  disputes; 
 6.0 Amendment Procedures: looks at how it can be amended from time to  time;
 7.0 Citizenship Law Administration: a citizenship system will need offices, officers, a registry and 
  application forms, this is administration;
 8.0 Further Considerations: looks briefly at some of the other factors which should be considered in 
  the development of membership laws, such as trust funds and lands.

1.0 Preamble
A preamble will usually appear at the beginning of an important law and will state the main principles 
underlying it. The use of an introductory section or preamble has certain merits for the interpretation of a 
First Nation membership law. It can state the intention of its makers in political terms or can help explain 
other facts which are necessary to better understand it. It is worth noting that courts have gone to pream-
bles to assist them in interpreting the substantive sections of a law when there was uncertainty about the 
law’s meaning. The preamble to the Canadian Bill of Rights is a prime example of such an occurrence.

Over the years, resolutions of First Nations at their annual plenary sessions have contained preambles to 
give additional, more substantive, meaning to their adopted political accords. One can also look to vari-
ous federal laws, the Canadian Constitution, international declarations, and U.S. tribal constitutions to see 
further examples.

The following are three examples:
 o The Cree-Naskapi Act contains a preamble that not only states the fundamental obligations of the 
    Canadian government to the Cree and Naskapi in Northern Quebec through the enactment of the 
    Act, but also makes it clear that the Act will not prevent these Nations from benefitting from 
    future legislative or other measures respecting First Nation government.

 o The Constitution Act, 1982 includes a very brief introduction which states: “Whereas Canada is 
    founded upon principles that recognize the supremacy of God and the rule of law.”

 o Choctaw Indians of the Mississippi Band in the U.S. have put into their constitution a preamble 
    that expresses their desire to achieve self-government for the general welfare and benefit of the 
    Choctaw.

The contributing value of a preamble should be considered in light of the overall structure of a Nation’s 
governance and citizenship. Communities may find it offers an opportunity to highlight specific points and 
makes certain the laws are put into the proper First Nation government context.
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Early in the development of a citizenship law it will become readily apparent that clear definitions of key 
terms are vital to a proper understanding and application of the First Nation’s law. This is especially so 
if they are used in a particular way in the law and repeated in various sections. Without adequate defini-
tions, the eligibility provisions may become open to differing interpretations and the administrators of 
the law may have difficulty applying the provisions evenly and consistently. This could eventually lead to 
community members losing faith in the administration and the law itself.

To avoid these kinds of problems, an interpretation or definition section of key terms would be a useful 
addition to the citizenship law. Some of the key terms which would probably require definition, depend-
ing on the scheme of the particular law, include the following:

 • Band/ First Nation
 • Band List (registered with government)
 • Band Council 
 • Traditional /Customary Council
 • Band Land/Reserve Land 
 • Traditional territory
 • Child (natural, legally adopted, custom adopted, step, dependant)
 • Parent (natural, adoptive, guardian, step, customary)
 • Marriage (legal, traditional)
 • Spouse (marriage, common-law, same-sex)
 • Adoption (legal, customary)
 • Citizen/member
 • Rights/benefits

Definitions are logically placed close to the beginning of the citizenship law and before the citizenship eli-
gibility criteria. This permits the reader to review the meaning of the terms prior to reading the substan-
tive clauses. In addition to the definitions, you may want to include a coming into force section pursuant 
to s. 10 (6) of the Indian Act.

2.0 Definition of Key Terms
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3.0  First Nation Citizenship Criteria

Like citizenship in any country, individual First Nation citizenship or membership carries with it special 
duties and responsibilities to the First Nation, such as respect for the law, the institutions of culture and 
government, and participation in the affairs of the community. These obligations are constant reminders 
of the personal contribution one is expected to make to his or her Nation. They should neither be mini-
mized nor forgotten in the drafting of citizenship laws. It would be reasonable to expressly state in the 
law some of the most important obligations of citizens, especially the adult citizens. Alternatively, local 
custom could dictate these obligations and remain orally transmitted from one generation to the next.

Some First Nations may wish to consider the use of an oath or pledge “to honor and respect” certain insti-
tutions of a First Nation as a means to emphasize a new citizen’s commitment to the community interest. 
An elder, clan mother or other local leader could be asked to administer the pledge.

For example:

 o A First Nation may require an oath or declaration of allegiance to the Nation for certain 
    citizenship applicants (e.g. re-instated Band members and their children, and individuals 
    transferring from other Nations).

3.1 Duty and Responsibility of Citizens

3.2 First Nation Languages

A basic prerequisite to gaining First Nation citizenship could be ability to communicate in any First lan-
guage (e.g. Cree, Mohawk, Ojibway, Algonquin, Shuswap, Dakota) or a specific First language.  Perhaps no 
other single criterion would better serve to maintain the distinctiveness of First Nations and also ensure 
future generations and new citizens fully appreciate the importance of retaining their First language. 

Recent statistics point to an emerging trend in the use of First languages.  In both 2001 and 2006, about 
29% of First Nations people who responded to the Statistics Canada census said they could speak an Ab-
original language well enough to carry on a conversation.  The figure was higher for First Nations people 
living on reserve (51%) than for those living off reserve (12%). 

An oral or a written test could be designed and then approved by a competent group of First Nation 
speakers given the responsibility to validate a language test. The test could be given periodically, say once 
or twice each year, to persons wishing to be accepted into the First Nation. Language ability is a standard 
prerequisite or consideration for citizenship in many countries of the world. It has gained wide accep-
tance because language fluency is a reasonable and objective way to determine a person’s capacity to 
assume the responsibilities of citizenship.

It may be determined that language fluency need only apply to specific instances in the granting of citi-
zenship. Members of another First Nation desiring to transfer into your Nation, or non-member spouses 
and their children from a previous marriage could be required to learn the local First Nation’s language or 
at least be familiar with one of the First Nation languages.
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Take for example, the following membership code that does not have a strict language fluency require-
ment:

 o Peguis First Nation Membership Code requires that adults must have a degree of knowledge, 
    allegiance (loyalty) and follow a way of life consistent with the Nation and has ties to the 
    community by their familiarity of the customs, lifestyles and history of the Nation. Applicants 
    must also agree to a 3 year probation to acquire the knowledge and way of life of the community. 
    While no strict language requirement exists, there is nothing stopping the First Nation from 
    offering language classes to its members.

Since many Nations teach their language in the local school or use their language daily in the community, 
the opportunity for learning their language is often available. Of course some special classes or arrange-
ments could also be made available to offer new applicants a greater chance to pick up the language of a 
Nation. Some allowance would have to be made for legitimate applicants with disabilities which prevent 
them from learning or communicating in a First language.

It is also entirely possible that such a language requirement for some First Nations would result in ex-
tremely low numbers of citizens, and in fact in some communities it might mean that nobody would 
qualify for citizenship.  These communities might consider having a “grandfathering” clause regarding 
language so that the community members who are unlikely to have the First language skills because they 
are sandwiched between the older generation who were actively discouraged from speaking the language 
and the younger generation for whom the language has been reintroduced through school, daycare, and 
community initiatives, would have a lower standard to meet for the language criteria. 

3.3 First Nation Descent

There are two main ways of capturing descent in citizenship laws: (1) a descent system, or (2) a blood 
quantum system. Descent rules are designed to trace citizenship through the parents.  Therefore, an 
individual’s eligibility for citizenship hinges on the citizenship of his or her parents and their capacity to 
transfer citizenship to offspring. Blood Quantum rules, on the other hand, do not look at parental lineage 
only; instead, they focus on the percentage of First Nation blood (or a certain Nation’s blood) within the 
particular individual, measured through demonstrated lineage.

This section will discuss descent systems; blood quantum will be discussed in the following section.
First Nation descent rules will undoubtedly form part of many First Nation citizenship laws. The legiti-
macy and acceptability of citizenship systems which recognize a parent’s capacity to pass on citizenship 
to their children is widely acknowledged. Descent rules have been adopted not only in traditional and 
contemporary First Nation membership codes, but also in citizenship laws around the world.   However, 
this is a very unpredictable time to be considering the efficacy and legality of these types of membership 
rules.  There are several changes and circumstances at this particular time, all simultaneously acting to 
put First Nation membership and citizenship criteria into question.  These include the repeal of s.67 of 
the Canadian Human Rights Act, the endorsement of the United Nations Declaration of Rights of Indige-
nous Peoples, and the coming into force of Bill C-3, the government’s response to the McIvor decision.    It 
is very important for First Nations to stay aware and informed of the developments and to obtain profes-
sional advice regarding their citizenship laws.  Having said that, we will outline the options here. 
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The descent system provides a fair amount of flexibility in terms of devising a cut-off point for citizenship 
eligibility. What constitutes the “best” or “fairest” descent option depends largely on local preferences and 
inter-tribal considerations. Some First Nations may want to design systems which restrict eligibility to 
descendants of two member parents. Others may want to cut-off eligibility at some point down the family 
tree, for example, after two or three generations of mixed marriages. Still, other First Nations may wish 
to open up membership to children of at least one citizen. These three approaches represent the range of 
options available under a descent system, from the most restrictive to the least restrictive. They will be 
examined in further detail here.

The first option would only grant citizenship to the children of two First Nation parents. Children who 
have even one non-member parent would be automatically excluded. Such children or their descendants 
would never be able to gain citizenship in the Nation by virtue of their ancestry. This is the most rigid of 
the three options. While it very effectively preserves the ancestral integrity of the Nation, it will not be 
workable in most communities, and would very likely be challenged in the human rights sphere.

A second approach, at the opposite end of the spectrum, is the option which grants citizenship to direct 
descendants of a citizen. A child will be enrolled in a First Nation so long as one of his or her parents is a 
citizen. The existence of mixed marriages in the family tree of the child would not affect his or her eligibil-
ity for citizenship. This is the least restrictive of the above options. 

Between the two extremes, is the third and most complicated option, which allows a First Nation to par-
tially open citizenship to the children of mixed marriages and their descendants. The complicated part is 
devising a cut-off point for eligibility. 

Because First Nation descent rules can get rather complicated, care should be exercised so that no one is 
wrongly denied citizenship or treated unequally. The much criticized “double-mother” clause of the 1951 
Indian Act is a classic example of a poorly conceived and instituted descent rule. In this case, children 
born after 1951 and whose mother and paternal grandmother (grandmother on the father’s side) gained 
membership through marriage lost their membership when they turned twenty-one. The rule was unsuit-
able for a number of reasons; the major one being that it sought to remove eligibility after an individual 
had been living as an accepted member of the community for 21 years. There were no exceptions to the 
rule, and there were no other rules pursuant to which such individuals could be brought back into mem-
bership.

First Nations may also want to consider combining First Nation descent rules with blood quantum provi-
sions.  Again, First Nations are going to want to be careful in this area so that they are not open to discrim-
ination claims in enacting their citizenship laws.  It is recommended to get a legal opinion in this area.  
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First Nation blood quantum rules will be an attractive option for First Nations wishing to maintain at 
least a minimum degree of First Nation blood to preserve their ancestral integrity. There is a very wide 
range of choices available to First Nations. It should be noted that each one will have a direct impact on 
the number of future eligible members. Over time a one-half First Nation blood quantum system will 
restrict membership to fewer descendants than a one-quarter system, and a one-quarter system will have 
less eligible members than a one-eighth blood quantum system, and so on. The preferred choice is a mat-
ter of judgement that can only be made by the First Nation, and it remains to be seen whether this type of 
system will withstand human rights scrutiny.

A blood quantum system looks at the measure of blood a person can trace from ancestors who originate 
from the First Nation. Blood quantum is usually expressed as a proportion or percentage, for example, 
one quarter or 25 percent First Nation blood. Usually there is a particular date from which all descen-
dants are to determine their bloodline so that everyone can be accorded the same treatment.  For ease 
of calculation, a First Nation might want to recognize the members listed on a particular date as having 
100% First Nation blood, regardless of the fact that they may not actually have 100%.

The precise approach for establishing proof of blood quantum should be carefully described in the mem-
bership law to ensure it is objective and distinguishable when applied. Clarity will reduce controversy and 
avoid ambiguity.

Some First Nations have chosen to use both First Nation descent and blood quantum criteria in their laws 
to institute very specific membership preferences and to address irregularities that can occur when con-
verting from one membership scheme to a brand new one. For instance, a new descendancy system could 
be adversely affected because of various incidences of membership carried over from the previous Indian 
Act membership rules. The only way to deal with these situations may be to enact a combined First Na-
tion descent and blood quantum system.

Let’s look at a fictitious example to better explain this point.

 o A Nation wants to grant citizenship to persons with at least one First Nation parent, provided 
    that their parent’s mother and father are also legitimate members. The Nation also has decided 
    not to grant membership to non-First Nation spouses. Should John be eligible if one of his 
    parents is a non-First Nation and one grandparent was in fact a non-First Nation, but had gained 
    membership through marriage (due to the operation of a past section of the Indian Act)? The 
    Nation may decide that such an irregularity is too obvious a violation of the basic intent of its 
    new system to go unattended. Accordingly, it modifies its legislative scheme by adopting a 50% 
    blood quantum rule to preserve the integrity of the whole new system. In this fictitious example, 
    John would not be eligible if the 50% rule was introduced, but would be eligible if it was not part 
    of the citizenship law.

3.4 First Nation Blood Quantum
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3.5 First Nation History

Demonstrated knowledge of the unique history of First Nations could be a basic requirement for citizen-
ship. Many Nations and communities have documented their historical evolution and the contributions of 
their people to the Nation, region or the country. These facts and viewpoints help shape pride and respect 
for the First Nation and its heritage.

An oral or written history test may be an objective and fair method to gauge a person’s knowledge of a 
Nation’s history. It would be inexpensive to prepare and administer to new citizenship applicants.
This citizenship option could also be used in conjunction with criteria respecting “tradition and custom”, 
set out in the following section.

So many daily and seasonal events are tied to the tradition and custom of each First Nation. All have their 
own ways and beliefs which make their Nation distinct from other Nations and help bring the people to-
gether as one community.  These local traditions and customs mean a great deal and should be preserved. 
A citizenship rule which recognizes the importance of these practices to the quality of First Nation life 
could be incorporated into the approved eligibility criteria.  

Some of these practices may be sacred in nature and therefore not appropriate to be used to assess a pro-
spective citizen’s knowledge of the customs of a First Nation. There are many others that are more suited 
for such a test.  Moreover, because these matters are diverse and intricate in nature only a basic under-
standing would likely be expected of new applicants.

A fair way to assess a person’s knowledge would have to be developed and administered by someone 
qualified to do so. Perhaps elders, clan mothers, headmen, or traditional teachers could be given this re-
sponsibility. 

Individuals who wish to apply for citizenship and are not guaranteed this entitlement at birth could be 
required to meet a residency requirement. Proof of residence would accompany their individual applica-
tion for standing in the community. However, it must be understood and accepted that many First Nations 
people live off reserve for many different reasons, and it may not be in the best interest of the First Nation 
to have a restrictive residency requirement for citizenship. Of course a proper land base to provide a rea-
sonable opportunity for applicants to meet such a requirement is essential. The category of persons who 
would have to meet a residency requirement will have to be defined. Perhaps citizens from another First 
Nation wishing to transfer for personal reasons could fall into this category. It should also be noted that 
“aboriginal residency” was successfully used to challenge the voting eligibility requirements in s.77 of the 
Indian Act, and it is entirely conceivable that it could be successfully used to challenge a citizenship law. 

3.6 Tradition and Custom

3.7 Residency
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Take for example:

The Peguis First Nation Membership Code defines “Resident of Peguis” as a person who is authorized by 
the Code to remain in Peguis and is living or ordinarily resident in Peguis and does not include a person 
merely touring, passing through, or visiting Peguis. Yet again, in the best interest of a First Nation, cau-
tion needs to remain since many First Nation members reside off reserve and could automatically exclude 
them from membership. 

Another citizenship eligibility option is a section which requires publicly stated and recognized sponsor-
ship of an individual seeking citizenship by a current citizen. Spouses or other family members would be 
typical candidates for sponsorship.

The intent of such a rule is primarily to ensure that newcomers will be a benefit and not a burden to the 
community. Since sponsors would normally be persons familiar with the applicant, their affirmation of 
the applicant’s good character is required early in the citizenship process. Sponsorship would also carry 
with it certain duties and responsibilities in relation to the new member.  These might include an obliga-
tion to provide financial support to the individual, or to teach him or her the way of life, language and 
history of the Nation, ideals and goals of the community, and the duties of citizenship.

There are a number of ways in which inter-tribal or inter-nation marriages may be dealt with. First of all, 
a First Nation may choose not to grant citizenship on the basis of marriage. Instead it may want to grant 
certain non-citizen or non-member rights and privileges, like the right to reside on the reserve. (See dis-
cussion of non-citizen or non-member rights and privileges at section 4.2.) 

Current Indian Act amendments do not make married members automatic members of the spouse’s re-
serve. Whether transfers between First Nations will be acceptable is up the each First Nation to decide. 
However, some First Nations may wish to provide the option for First Nation spouses to join their Nation. 
This rule could have a specific entitlement period or could be designed so that a spouse could exercise 
his or her entitlement at any time during the marriage. For example, five years or less could be given for a 
marriage partner to make up their mind to either maintain their original citizenship or seek citizenship in 
the spouse’s Nation. 

Alternatively, a First Nation may want to decide that no citizen recognized in another Nation is eligible for 
enrollment in their Nation. A rule like this would prevent citizens of a different Nation from joining their 
Nation. 

 For example:
 The Peguis Membership Code states that “No application shall be considered by a Member of 
 another Band, unless, the applicant agrees to renounce previous membership upon admission to 
 the Peguis Ojibway-Cree Nation and such membership shall be conditional upon renunciation and 
 probation of 3 years.”

3.8 Sponsorship by Current Citizen

3.9 Inter-Tribal or Inter-Nation Marriage
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Very closely related to the preceding citizenship option is one respecting marriage to non-First Nation 
persons. This option or its intended effect may be either included in the former criteria, or it may be set-
out separately.

There continues to be a high rate of marriage between First Nation and non-First Nation individuals.  This 
is a natural pattern most prevalent in situations where there is a high degree of social interaction between 
First Nation and non-First Nation cultures, as in the case of cities and towns close to reserves. First Na-
tion governments may want to grant citizenship to non-First Nation spouses generally, or they may only 
wish to confer citizenship upon select categories of non-First Nation spouses. The case of the treatment 
of American Indians is a prime example: they are not considered Indians under federal laws because they 
are not born in Canada. First Nation governments may wish to ignore such a distinction and permit them 
to acquire citizenship upon marriage to a member. Several First Nations have already proposed to accept 
American Indians.

Should a First Nation want to extend citizenship to non-First Nation spouses, these Nations will likely 
want to make such spouses that apply for citizenship subject to other eligibility criteria as well. One or 
more of the criteria contained in this guide should be useful. 

As noted in the introduction, citizenship is a very delicate legal area; it is especially delicate with respect 
to the subject of marriage to non-First Nations.  Accordingly, care must be exercised if one wishes to avoid 
conflict with the s. 15 equal rights provisions of the Charter. And If a Nation intends to pass controversial 
provisions in relation to “marriage to non-First Nation individuals”, such as the removal of citizenship or 
membership upon marriage to a non-First Nation individual, or the removal of citizenship or membership 
upon divorce after it has been acquired through marriage to an First Nation individual, then the Nation is 
well advised to first obtain a legal opinion.

Minor children adopted by custom or through the courts warrant special attention in First Nation citizen-
ship provisions. The following major questions need to be addressed:

 o Does a child gain citizenship upon being adopted into the community?

 o Will legally adopted children have different citizenship acceptance from those adopted according 
    to custom? 

 o Does a child adopted away from the community maintain their citizenship eligibility?

The entitlement privileges should be made explicit so that no confusion arises from the application of the 
citizenship provisions.

3.10 Marriage to Non-First Nations

3.11 Adopted Children
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An enabling provision could be placed in a First Nation’s citizenship law to allow inter-tribal or inter-
nation agreements to be entered into with one or more specific First Nations which provide for reciprocal 
citizenship or membership entitlement to citizens of the respective signatory First Nations. Such agree-
ments might give automatic citizenship entitlement or they might subject those entitled under the agree-
ment to other additional requirements, such as residency and language fluency.

There could be particular circumstances in which inter-tribal or inter-nation agreements dealing with 
citizenship entitlement are in the common interest of two or more First Nations. For instance, children 
adopted from First Nations within the same treaty area, geographic zone or within the same linguistic 
family might be given automatic enrollment privileges. Another situation could be where First Nations 
have been close allies for generations and in order to recognize this special relationship, marriages be-
tween Nation members would be given special consideration in their respective citizenship laws.

Provisions which enable such agreements to be incorporated into the citizenship law should be drafted 
together with procedures for the approval of the agreement by the Nation.  Such approval might occur by 
referendum or concurrence of the elders.

It is conceivable that an unusual set of circumstances could cause a person to be wrongly affected by a 
citizenship law. Therefore, it may be a good idea to insert a special section which would enable individu-
als to seek special consideration of their case. Of course the “imperfect” law could be altered to accom-
modate the unique circumstances, but this may not be an efficient way of dealing with rare situations or 
where there are compassionate reasons to consider. Revisions may take too long or could open up a basi-
cally sound law to needless debate.

There may also be the situation where a First Nation wishes to adopt a non-member adult because he or 
she has lived for years with the Nation, has contributed to its betterment and follows the laws and cus-
toms of the Nation.  A section like this could be made to cover citizenship in these instances as well. 

Whatever the situation, if a First Nation intends to deal with special cases, it must establish a process for 
reviewing them. Tribal elders or a local tribunal could be authorized to hear such cases and make a bind-
ing decision.

3.12 Inter-Tribal or Inter-Nation Agreements

4.0  Special Considerations

4.1 Special Cases
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Many First Nation governments already have non-members or non-citizens living on their reserve.  It is 
inevitable that these situations wilJ continue to exist in the future. There are basically three ways to deal 
with non-members or non-citizens:

 a.   exclude all non-citizens from the reserve except those who are seeking to become citizens, or;

 b.   accord non-citizens - both those who are seeking citizenship and those who are not - certain 
        rights and privileges as non-citizens, or;

 c.   exclude all non-citizens by denying them, both rights and privileges as non-citizens and the 
       opportunity to become citizens.

The first of these three is dealt with in the section on “First Nation Citizenship Criteria”; the third needs 
little explanation. The second is dealt with here.

The number of situations in which the rights of non-citizens arise is immense. Here are just two exam-
ples:

 Example 1: Non-member spouses and children

 The most obvious situation occurs when descendancy rules act to exclude children from current 
 registration and membership of the band. What will be the rights of children if the citizenship law 
 does not accord them citizenship? 

 Example 2: Non-member employees

 A community may have a shortage of a particular type of skilled workers, for instance, teachers.  
 Therefore, it will have to bring in teachers from outside the community. What will be their rights if 
 they cannot qualify as, or do not want to become, citizens? In some jurisdictions non-citizens are 
 granted work permits.

The range of rights that a First Nation could accord non-citizens is broad.  They could be granted anything 
from mere “residency” to “all the rights of citizens, except the right to vote”. The rights could also be made 
subject to certain conditions, the non-compliance of which would lead to removal. A First Nation may also 
want their citizenship law to state that the non-citizen’s right is personal and non-transferrable.

As noted in the introduction, and at other places throughout this guide, First Nations must consider the 
Charter implications of their citizenship law provisions. The area of non-citizen rights and privileges is 
one in which First Nations will have to be mindful of these implications. This will be especially so if there 
are differences found amongst the various categories of non-citizens and a First Nation does not have suf-
ficient reasons for varying their rights and privileges.

4.2 Non-Member and Non-Citizen Rights and Privileges
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A person may choose to voluntarily renounce all ties with a First Nation. Because relinquishment of 
citizenship terminates a person’s relationship with a First Nation, special procedures that extend this 
process over several months might be introduced. This would give a person or the family some time to 
ponder the significance of an action of this nature and perhaps reconsider the decision.

First Nations should also consider the implications on the citizenship of future descendants of a person 
who has renounced his or her citizenship. Should their children be given the right to citizenship? What 
about their grandchildren? These implications should be thought through, and the citizenship law de-
signed to address them.

The guarantee of a right to appeal citizenship decisions is very important to entrench in a Nation’s law. 
Appeal rights safeguard an individual’s right to have his or her case re-heard by an independent body, 
and also protects the First Nation’s decisions from unjustifiable appeals. Many crucial public and private 
matters considered by one authority provide for appeals to another authority. The most familiar appeal 
mechanisms are probably those related to court rulings.

Some of the basic ingredients which should be considered in the design of an appeal mechanism include:

 • the nature and composition of the impartial appeal body;
 • who will be entitled to appeal;
 • the reasonable grounds for appeal;
 • any appeal procedures to be followed by the appellants or the appeal body;
 • restrictions on the type of appeals;
 • limitations to the length of time a person can wait before the right of appeal is forfeited; and
 • the final authoritative level for appeals.

There is a wide variety of choices for appeal mechanisms.  They range from simple to complex, traditional 
to contemporary, local to regional, and administrative to judicial. The preferred method is purely a matter 
of what a First Nation considers workable, acceptable and affordable. Here are some examples:

 • a council of elders;
 • a tribunal with representation from the elected or traditional leadership and any other 
  appointees;
 • an First Nation citizenship appeal commission;
 • a regional panel comprised of a mix of Indian and non-Indian experts in appeal matters;   
  and
 • the provincial or federal court system.

5.0 Appeal Mechanisms

4.3 Renouncing of Citizenship
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6.0 Amendment Procedures 

A citizenship law is one of the centre pieces of a First Nation’s governing laws and should be formulated 
with the long term interests of the First Nation in mind.  It must be able to stand the test of time and rep-
resent the best judgement of the community and its leadership. Nevertheless, changes or amendments, as 
they are called, will undoubtedly be necessary. Because of the importance of citizenship laws, First Na-
tions may want to consider the establishment of special amending procedures.

In the development of these procedures a First Nation should address the following two key points:

 1.   the way amendments must be proposed; and, 

 2.   the approval or ratification process to be followed.

Special amending procedures are found in many legal instruments all over the world, for example, corpo-
ration charters, and constitutions of different governments, including First Nation governments. These 
constitutions are amended in various manners. In Canada, generally speaking, it takes resolutions of the 
Senate and House of Commons plus resolutions of the legislative assemblies of seven provinces that have 
at least 50% of the Canadian population. Other constitutions require popular support to alter the basic 
laws of the country. An amendment to the Australian constitution needs a popular majority after a clear 
majority in the Parliament.  First Nations should consider what is practical and effective for their commu-
nity.

The development of a system of administration is a worthy point to cover in the design of a complete citi-
zenship system. A community service to ensure every addition, deletion, transfer and appeal decision is 
properly recorded and certified by the appropriate authority should be instituted in the community. 

The proper authorities (i.e., a reserve official, elder, chief, senior citizenship administrator) should also be 
identified. It is also important to specify the manner of selecting these senior officials, if this is not already 
prescribed in a First Nation’s laws or customs.

The official record will be the primary source of all future claims of citizenship and recorded decisions 
of the First Nation. Careful administrative attention should be given to these duties and public notices of 
these transactions should be posted if this is the custom of the First Nation.

Since a citizenship law might be approved before a full administrative system is put into place at the local 
level, First Nations should concentrate on the essential administrative activities that must be operating 
when the law comes into force. At a minimum an official list of current members, selection of citizenship 
authorities, and the establishment of a record system are imperative.

7.0 Citizenship Law Administration 
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8.0 Further Considerations
Since the preceding sections touch only briefly on the array of options which can shape citizenship laws, 
First Nations are encouraged to study these options in more detail, and to investigate further options. The 
existing membership and individuals with a legitimate interest in the outcome of the new citizenship law 
formulation process should be approached for their constructive suggestions.

The design of First Nation citizenship laws will not only have to take account of cultural, historical, and 
inter-tribal considerations, but also will have to reconcile the impact of its operation on an First Nation’s 
resources and system of government. Increased numbers of citizens means changing conditions, differ-
ing expectations and increased needs which First Nations will by necessity have to anticipate. Obviously 
some impacts are more predictable than others. It is certain that additional use of the reserve land base, 
a very finite resource on reserves, will occur and stretch the capacity of the reserve to deal with housing 
and community infrastructure demands. Should an existing or projected shortage of land influence the 
make-up of a First Nation’s law, or will it be the policy of a First Nation to acquire more land to meet the 
growing need?

Another obvious area of concern will be the impact of the law on the financial assets of a First Nation, be 
they trust funds, other First Nation funds or assets, and investments. How will the membership law ad-
dress the sharing of these assets or will other laws be needed to govern this matter? These issues should 
be considered by First Nation law-makers. Even though a citizenship law cannot be expected to contain 
provisions which will remove all unwanted or adverse consequences which might stem from the intro-
duction of a new law, it can be drafted to avoid the more undesirable effects before they occur and still be 
in keeping with the fundamental principles of fairness and justice a Nation wants to uphold.

Finally, First Nations should take their time and decide the best way to devise their citizenship laws. Spe-
cial meetings, workshops, discussions with other Nations, and legal advice will be needed before a First 
Nation settles on the preferred approach. Detailed options will have to be formulated and their conse-
quences scrutinized by local First Nation leaders and any committees the community sanctions to deal 
with citizenship. Ratification of the law will then have to occur and the law made known to other First 
Nations, Provinces and the Canadian government.
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This citizenship law outline is intended to provide a range of options for a First Nation to consider when 
drafting a customized code for their community.  The suggestions contained herein are not necessarily 
suitable to every First Nation, nor is every possibility covered by the suggestions.

1.   Preamble

First Nations and organizations often begin important documents with a preamble that outlines the foun-
dational beliefs and visions of the community in creating the document.   A Citizenship Law’s preamble 
might include statements regarding ancestry, inherent rights, and preservation of language, culture and 
population.  It might also make political statements about sovereignty, self-determination, self-govern-
ment, and treaties.

A preamble is often used to determine the overall purpose and intent of a document in order to interpret 
or apply its provisions if circumstances arise that are not addressed in the document. 

2.   Definitions

Every law is likely to require a definition section.  Several terms used in your law may need a definition to 
assist with the application and interpretation of the law.  The following are some definitions to consider 
including:
 • Band / First Nation
 • Band List (registered with government)
 • Band Council 
 • Traditional / Customary Council
 • Band Land / Reserve Land 
 • Traditional territory
 • Child (natural, legally adopted, custom adopted, step, dependant)
 • Parent (natural, adoptive, guardian, step, customary)
 • Marriage (legal, traditional)
 • Spouse (marriage, common-law, same-sex)
 • Adoption (legal, customary)
 • Citizen / member
 • Rights / benefits

3.   Citizenship Criteria

This section will lay out in detail how people are considered and admitted to citizenship.  It should con-
tain several scenarios and possibilities.  It should take into consideration the membership or citizenship 
at the date the law comes into effect and the future eligibility of citizens. 

The following is a list of eligibility criteria that might be included in a citizenship law:

 • People who are members and/or registered status Indians on the government Band List at

Appendix A - First Nation Citizenship Law Outline & 
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  the time the Code is passed;
 • Children of at least one/two citizen parent(s);
 • Adopted (legally and/or customary) children of one/two citizen parent(s);
 • Non descendants of the First Nation with/without Indian status wishing to apply;
 • Non-Indian (status) persons/children descendants of citizens (for example consider 
  whether grandchildren of one citizen grandparent will be eligible);
 • Transfers from other First Nations or persons with American tribal affiliation;
 • Spouses of members/citizens;
 • Blood quantum;
 • Circumstances of automatic citizenship if any.

4.   Special Considerations: Other Elements of Eligibility

First Nations may wish to include other elements to be considered for an eligible person to be accepted 
into the citizenship of the community.  This may include:

 • Community input/vote to accept;
 • The threshold of acceptance required (for example 50% of votes cast);
 • Evidence of a valuable contribution to the community;
 • Commitment to the language/culture of the community;
 • Residency in the community; 
 • Previous community involvement;
 • A requirement for continued/future involvement and contribution to the community; 
 • Pass a “protest period” – a period of time for community members to protest the 
  application.

5.   Appeals

The law should also provide for applicants to appeal denials of citizenship.  The following bodies and 
steps should be considered for inclusion in this section:

 • Denials of citizenship should be accompanied by reasons for denial and outline the appeal 
  process (recommended for procedural fairness);
 • A committee/body for considering appeals and the makeup of such body and the role, 
  duties, responsibilities, and rules/procedures of the body;
 • The appeal process should be clearly outlined and may include:
  o The acceptable grounds for appeal
  o Requirement for written and/or  in-person representations to the appellant body
  o Procedure and consideration of conflicts of interest in the appeal process
  o Timelines for appealing and receiving a decision
  o Documentation and requirements for submitting an appeal (eg. Certain number of 
   members/citi zens in support of the appeal)

6.   Amendments 

The citizenship law should consider and provide for amending the document in the future.  Common 
amending provisions require a certain number of citizens wanting the amendment, a process for consult-
ing citizens on the changes, and a ratification process. 
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7.   Application Process / Administration

The citizenship law should address the application process.  This process will vary in relation to the First 
Nation’s desire and capacity to received detailed information from the applicant.  This section should say 
whether applications are accepted on an on-going basis or some other schedule (due to resources some 
First Nations may only consider applications once per year or in conjunction with elections if community 
votes are required). 

This section is also likely to contain a description of a committee/body for accepting and considering ap-
plications and the makeup of such body and the role, duties, responsibilities, and rules/procedures of the 
body.

The following items might be required in the application:

 • The name, mailing address, date of birth, marital status, membership of applicant;
 • The name of the applicant’s spouse if applicable;
 • Copy of marriage certificate or declaration of common law relationship;
 • The names of the applicant’s dependent children; if any;
 • Whether the member or child has been adopted (proof of);
 • Individual or family ties to a member of the community;
 • Genealogy charts showing familial ties to the community;
 • Sponsorship/support for application by current citizens/members
 • Reasons for wanting to be a member; 
 • Contribution to community;
 • Community involvement;
 • Commitment to language/culture;
 • Proof of registration under the Indian Act;
 • Proof of First Nation Ancestry;
 • A Police Information Check from Country of residence; proof of character/reference letters;
 • A signed release from the applicant consenting to the sharing of information with 
  community members for the purpose of determining their acceptance, if applicable;
 • An application fee.

8.   Further Considerations and Renouncing and Revoking Citizenship

In some circumstances the First Nation may want to revoke a person’s citizenship.  Possible reasons for 
this might be that the person gained citizenship through false or fraudulent statements, or they may have 
seriously breached the citizenship law. The circumstances and procedural steps for doing so should be 
contained in the law. 

Likewise, in some circumstances an individual may want to renounce their citizenship in the First Nation 
(perhaps because they are joining their spouse’s community).  The procedure for renouncing should be 
contained in the law. 

Further, a First Nation may want to include provisions in the law that would address the allocation and 
entitlement to resources, such as land, services, and trust monies, in the event that the First Nation citi-
zenship exceeds these resources.  
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