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Presentation on behalf of the Williams Lake Indian Band 

by Leah Pence, Mandell Pinder LLP 
March 26, 2015 − Vancouver, BC 

 

WLIB and History of the Claim 

 The Williams Lake Band is one of the 17 communities of the Secwepemc (Shuswap) Nation, 
of south central British Columbia.  Secwepemc territory extends from Shuswap Lake in the 
south to Quesnel Lake in the north, and from Columbia-Kootenay Range in the east to 
Hanceville in the west. (See Appendix A.) 

 The Band’s main reserve (Sugarcane) is located at the head of Williams Lake. 

 Mandell Pinder LLP has worked on behalf of the Band for over 2 decades pursuing their 
village sites claim.  The Band has had its claim rejected three times, by three different 
Ministers. 

 Lawyers from our firm worked closely with Chris Wycotte of the Band, and with researchers 
from the Union of BC Indian Chiefs, to prepare this claim for submission to the Minister back 
in 1994.  We worked with the Band through the early 2000s, when the Indian Specific Claims 
Commission (“ISCC”) conducted an inquiry on this Claim.  And we continued to work with 
the Band into 2011, which is when this Claim was first submitted to the Specific Claims 
Tribunal. 

 This was one of the first claims submitted to the Tribunal; and was one of the first 
community hearings the Tribunal held, back in October of 2012.  

Overview 

 Today I’d like to speak with you about the experiences of the Williams Lake Band in pursuing 
its Claim before the Tribunal, and through that share our insights on what’s working and 
what needs to improve. 

 The Band’s presentation will focus on 3 themes: 

 The Good 

 The Bad 

 And the Wait-and-See 

 But first, I want to begin by telling you the story of the Band’s village sites Claim. 
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The Claim 

 The Band’s Claim is about its village sites at the foot of Williams Lake − the places the Band’s 
ancestors used to live and where a number of them, including former Chiefs, were buried.  
The fact that the Band’s ancestors lived in these places is confirmed by the peoples’ oral 
history, and by church records and colonial records from the mid-1800s.  

 But that doesn’t mean that Canada accepted that these areas were Indian settlements or 
villages.  No, Canada argued during this claim that the Band’s villages were in other 
locations, not here.  Canada said the Band may have “camped” in these places, but that 
didn’t mean it was an “Indian settlement.”  

 The main legal argument the Band made in its Claim was that the Crown breached its legal 
obligations under colonial law and policy to protect the Band’s village lands (its “Indian 
settlements”) at the foot of Williams Lake from settlers, and that Canada inherited and 
remains responsible for this outstanding legal obligation. 

 What happened in this Claim is that in the late 1850s and continuing through until the 
1870s, settlers started recording pre-emptions to the Band’s village lands, even though the 
law at the time (Proclamation No. 15 and subsequent pre-emption legislation) was clear 
that “Indian Villages and Settlements” were not available for pre-emption by settlers.  The 
Band was pushed off the lands.  As Chief Ann Louie put it when she gave her evidence, the 
Band was “moved from area to area to area by the settlers that were moving in.  They were 
treated like cattle.”  The Elders used to say that the land was “stolen” from them.   

 Here’s how the Band’s Chief William described what happened to the Band’s village lands in 
a letter that was published in the British Colonist nearly 150 years ago, in 1879: 

I am an Indian Chief and my people are threatened by starvation.  The white 
men have taken all the land and all the fish. A vast country was ours. It is all 
gone. ...The land on which my people lived for five hundred years was taken 
by a white man; he has piles of wheat and herds of cattle. We have nothing – 
not an acre. Another white man has enclosed the graves in which the ashes 
of our fathers rest, and we may live to see their bones turned over by the 
plough. 

 We also argued that, in addition to the Crown obligations arising from colonial times, 
Canada had legal obligations that arose after Confederation.   
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 By way of background, in British Columbia, after Confederation, the provincial and federal 
governments entered into various agreements to establish reserve commissions to define 
First Nations’ reserve lands (such as the Joint Indian Reserve Commission and the Royal 
Commission on Indian Affairs).  Aboriginal people were not party to these agreements, but 
their interests in their reserves were affected by them. 

 In this Claim, the Band argued that, post-Confederation, Canada breached its fiduciary 
duties by failing to ensure that the Band’s Village Lands were protected and managed for its 
benefit, and by failing to enquire into or take any steps to have the pre-emptions cancelled, 
set aside or quashed.  We argued that reserve commissioners had a duty to visit the Band, 
learn about their village lands, and investigate why the settlers were on these lands.  Had 
the reserve commissioners taken these steps, they would have learned about the 
importance of the village lands to the Band, and that the settlers had taken the land 
unlawfully. 

 When the ISCC conducted an inquiry into this Claim back in 2003 and 2004, and issued its 
report in 2006, it agreed with the Band’s arguments, and recommended that Canada accept 
this Claim for negotiation.  Canada chose not to negotiate to resolve the Claim. 

 So, the Band filed its Claim with the Tribunal.  The Tribunal heard this Claim back in 2012 
and 2013, and it also issued a decision agreeing with the Band’s arguments. 

 The Tribunal accepted the Band’s evidence that it had Indian settlements in Williams 
Lake at the time the Colony of British Columbia was established in 1858, and that 
the Colony failed to ensure that these lands were protected for the Band from pre-
emption by settlers.   

 The Tribunal also ruled that after Confederation, federal officials and reserve 
commissioners, knowing full well the facts of the Band’s dispossession from their 
settlement lands, failed to challenge the unlawful pre-emptions, and instead let the 
settlers’ interests trump those of the Band. 

 The Band held a victory celebration in April of last year − it was a big and joyous gathering in 
the gym.  There were guests and Chiefs from neighbouring communities, drumming, singing, 
dancing, and good food.  And not only did Band members attend, so too did their non-
Indigenous neighbours, including members of Williams Lake City Council and the RCMP. 

 If, as we know, it is in the interests of all Canadians that First Nations’ specific claims be 
addressed, and if the Tribunal is here to promote reconciliation, well, with this decision and 
with that celebration those goals were achieved in that moment. 

 But the journey to reconciliation and resolution of this Claim is not over. 
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 Canada has filed an application for judicial review, and is asking that the Federal Court of 
Appeal quash the Tribunal’s decision.   

 Canada says it did not breach a legal obligation to the Band.  It gave the Band a 
reserve at Sugarcane, so that must have fixed any problem if there was indeed one. 

 And Canada says that the Federal government should not be liable for any wrongs 
the Colony may have committed. 

 The Federal Court of Appeal will hear arguments on May 11th in Vancouver and we 
encourage you all to attend. 

The Good 

 Despite the fact that we’re still waiting for resolution, there are a lot of good things about 
the process the Band has been through before the Tribunal. 

1. The Pace 

 The Band filed its Claim on October 26, 2011.  Just 12 months later, in October of 
2012, we were holding the evidentiary part of the hearing at the Band’s gym on the 
Sugarcane reserve.  

 There were several case management meetings prior to the hearing which helped 
the parties stay on track. 

 There were no pre-hearing motions by the Crown to slow us down (i.e. nothing 
about needing particulars of the Claim, nothing about trying to strike portions of the 
declaration, nothing about admissibility of evidence − tactics we know have plagued 
other claims). 

2. Document Collection 

 Because this claim had progressed through the Indian Specific Claims Commission, it 
had an excellent document collection. 

 Many of the documents were transcribed, and they were already ordered with an 
understandable numbering system.  The document collection was, for the most 
part, ready to go. 

 The Band’s position was that all of the documents that were before the Minister 
when he rejected the Claim, and those that were before the ICC when it 
recommended that Canada settle the Claim, were part of the “Claim collection” and 
should be presented to the Tribunal. 

 While we had discussions with Canada about a few of the documents in the ICC 
collection, and Canada initially objected to certain of these documents (i.e. 
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transcripts, archaeological reports, etc.) going before the Tribunal, we were able to 
resolve those issues. 

 This was important for a few reasons: (1) it supports the idea that the Tribunal is just 
the latest step on the path to claims resolution; what has come before (and the 
record that was before past decision makers) is part of the Claim itself; (2) it also 
meant that organizing the document collection wasn’t a step that bogged us down 
or delayed us, as it has in other claims. 

 The parties discovered some additional documents in their preparation for the 
hearing, and these were added to the document collection so that we could be sure 
that the Tribunal had all the documents it needed to decide the Claim. 

3. Community Involvement 

 This Claim, like all claims, is the Band’s story.  It’s a story that has been kept alive in 
the memories of the people, and passed down through generations.  So many of the 
community members and Elders have stories of their parents and grandparents 
taking them to the village lands − an area that is now malls, car dealerships, and 
residential housing − and telling them that this was one of the places where the 
people used to be, and that this is where their ancestors are buried. 

 It was really important in this Claim that these stories be heard.  Seven community 
witnesses testified at the hearing.  This included the Chief, and past Chief, the eldest 
Elder in the community who was also the great grand-daughter of Chief William 
(who figured into the narrative of the claim), cultural and spiritual members of the 
community, and community researchers.   

 Prior to these witnesses giving their testimony we reached agreement with counsel 
for Canada that we would provide them with “will says” so that Canada would have 
notice of the areas of evidence the witnesses would be providing.  And, for Canada’s 
part, it produced “will asks” which outlined the areas counsel may canvass in cross-
examination.  These kinds of processes for oral testimony helped give comfort to the 
witnesses that questioning would occur in a respectful way and Canada wouldn’t be 
surprising or tricking them with any cross-examination questions. 

 Some witnesses chose to speak in the Secwepmec language, and the Tribunal was 
open to the use of an interpreter. 

 Some witnesses chose to affirm their testimony on a meaningful object (such as an 
eagle feather, or a rock), rather than swear on the bible.  The Tribunal was open to 
this. 

 I remember that Mrs. Agnes Anderson, who was a bit hard of hearing, had a difficult 
time understanding the clerk when she was asking that she swear or affirm.  And 
after a little bit of confusion, the Judge came over to clarify.  Mrs. Anderson realized 
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what was being asked of her and she looked into the Judge’s eyes and said: “I would 
never lie to you.  What I’m saying is true.  I’m not making up stories.” 

 The community witnesses had an opportunity to share their knowledge and their 
stories with the Tribunal.  Counsel for Canada cross-examined the witnesses, and 
that cross-examination was respectful. 

 That oral testimony − that truth − was a really important part of the Claim and was 
also important to the community.  Community members attended the hearing of 
the Claim to listen to the evidence that was being given, and the community radio 
station also reported on it.  In this way, the hearing itself was a community 
education and community building process. 

4. The Tribunal’s Decision 

 Clearly, one of the good points of this Claim was the decision the Tribunal rendered. 

 The Tribunal had a lot of issues to deal with in this Claim:  

 (1) Interpreting and applying colonial legislation, policies and instructions 
(What are we to make of the provisions in Proclamation No. 15 and the 
subsequent pre-emption legislation that said Indian Reserves and 
Settlements are not available for pre-emption?  What was an Indian 
Settlement? Did the Band’s village lands constitute an “Indian Settlement”?); 

 (2) Giving meaning to Article 13 of the Terms of Union, 1871 which says that 
Canada assumes the “charge of the Indians, and the trusteeship and 
management of the lands reserved for their use and benefit” and agrees to 
continue “a policy as liberal as that hitherto pursued by the [Colony]”;  

 (3) Considering the actions that did/did not happen post-Confederation 
(Should Reserve Commissioner O’Reilly or other federal officials have 
investigated the pre-emptions? What would they have found out if they 
did?);  

 (4) Assessing the standard of conduct federal officials and Reserve 
commissioner O’Reilly had to meet?; and  

 (5) Considering what the Specific Claims Tribunal Act has to say in terms of 
pre-Confederation wrongs. 

 As I said earlier, in our view the Tribunal reached the correct (and reasonable) 
conclusions on all of these points (see Appendix B).  And the decision is an important 
victory. 

 This decision is meant to resolve this important Claim for the Band; and also serves 
as an important precedent for other claims dealing with similar issues. 
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The Bad 

 Now we move to discuss some of the “bad” points of advancing this Claim before the 
Tribunal. 

1. An Adversarial Process 

 Although the Tribunal’s hearings and its processes are meant to be more flexible 
and to take into account matters of cultural diversity, pursuing a claim looks and 
feels like litigation. 

 The lawyers for Canada are senior litigators, well versed in the field of Aboriginal 
law.  Litigation counsel have a litigation mindset; they focus on strategy, not 
necessarily reconciliation. 

2.  Last Minute Theories 

 Despite having reviewed and decided the (in)validity of the Claim several times, at 
the very last minute, just a week before the evidentiary hearing was to begin, 
Canada filed documents alleging a new theory to respond to this Claim.  In short, 
Canada was going to argue that the Band never had villages in Williams Lake, instead 
the village was located at Chimney Creek (several miles away), and therefore there 
was no “Indian settlement” that was pre-empted by settlers. 

 The Band had also made an argument based on Article 1 of the Terms of Union, 
1871.  And, quite late in the day, Canada disclosed hundreds of pages of legislative 
history and debates advancing a new theory of what Article 1 meant.  Canada had 
been aware of the Band’s reliance on the Terms of Union for 25 years and, only 
weeks before the hearing, decided to take it seriously.  Their response: bog us down 
in documents (most of which related to the Confederation debates in Upper and 
Lower Canada). 

 For the Band, these last minute theories felt like distraction techniques, meant to 
veer us and the Tribunal off course, and delay the hearing. 

3. Deny, Deny, Deny 

 As occurs in litigation, in claims before the Tribunal you see Canada denying 
everything: denying knowing who the Band is, denying that they had settlements. 

 As an example of the denial you see reflected in the Canada’s approach at the 
Tribunal, here are few paragraphs from Canada’s response to the Band’s Declaration 
of Claim: 

 “In reply to para. 12 of the Declaration of Claim, the Crown does not know if 
all the members of the Williams Lake Indian Band are, or consider 
themselves to be, members of the Secwepemc Nation, nor does the Crown 
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know what the Claimant means by the expression “the Secwepemc Nation.”  
Accordingly, the Crown denies paragraph 12.” 

 “In reply to para. 13 of the Declaration of Claim, the allegation that the 
Williams Lake Indian Band “traditionally occupied settlements in the area in 
and around the city of Williams Lake” is both exceedingly vague and 
irrelevant to any matter property before the Tribunal, and  accordingly, the 
Crown denies paragraph 13.” 

 If you were a member of the Williams Lake Band, would you feel that this kind of 
approach was one that promoted reconciliation and recognized that it was in the 
interests of all Canadians to resolve these claims?  

4. Delayed Resolution 

 When Minister Strahl introduced the legislation that would become the Specific 
Claims Tribunal Act back in December of 2007, he spoke about how this was 
legislation that “would enable the federal government and First Nations 
communities to achieve closure on claims and reduce the time and expenses 
associated with litigation.” 

 Well, for the Band, there is not yet closure, and there is definitely no reduction of 
the time and expenses associated with litigation.   

 In the upcoming judicial review, the Federal Court of Appeal is being asked to set 
aside the Tribunal’s decision, and decide for itself, without viewing the lands, 
without hearing from the people, what happened and what the legal obligations 
were. 

 The Tribunal was promised as a way of delivering finality, but with the way Canada is 
seeking judicial review, that finality is illusive − for now. 

 For the Band, Canada’s application for judicial review feels like yet more stalling, and 
yet more expenses, prolonging the process of finally resolving this outstanding 
Claim.  Canada may have deep pockets to fund this litigation, but the Band does not. 

5. Insufficient Funding 

 The Band applied for and received some funding to pursue its Claim before the 
Tribunal. But this funding was inadequate to cover the majority of its legal expenses. 

 In this case, for example, the Tribunal asked for additional arguments (on new cases 
from the Supreme Court of Canada, and on specific provisions of the Act).  This was 
work that had to be done, but could not have been expected.  Funding didn’t cover 
this. 
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 Insufficient funding is an access to justice issue.  It means that First Nations can’t 
even get through the door to the Tribunal because they can’t afford it. 

 In addition, there isn’t any funding to defend against a judicial review.  So even 
when First Nations win before the Tribunal (as the Band did), if Canada chooses to 
apply for judicial review, it’s the Band that has to foot the cost of arguing this at the 
Federal Court of Appeal.  How is that fair? 

The Wait-and-See 

1. Pre-Confederation Claims 

 Somewhat surprisingly, one of the issues being raised in the judicial review of the 
Williams Lake decision is the Tribunal’s authority to hear and determine pre-
Confederation claims, and more specifically, to hold Canada liable for wrongs 
committed by the colony. 

 And this all relates to s. 14 of the Act, which sets out the kinds of claims that First 
Nations can file with the Tribunal. 

 Section 14(1)(b) of the Act says that at a First Nation can file a claim based on: “a 
breach of a legal obligation of the Crown under…any…legislation − pertaining to 
Indians or lands reserved for Indians − of Canada or of a colony…”  Part of the Band’s 
Claim was grounded in this section.  We argued that there had been a breach of the 
colonial pre-emption legislation, and in particular the provisions that said Indian 
settlements could not be pre-empted. 

 We also argued that the extended meaning of Crown in s. 14(2) of the Act, where 
Crown includes colonies applied, and that Canada should be held liable for the 
Colony’s wrongs here because these kinds of responsibilities (protecting Indians and 
Indian lands) had become Canada’s responsibilities under s. 91(24) of the 
Constitution Act and pursuant to the Terms of Union. 

 The Tribunal agreed that Canada was responsible for pre-Confederation wrongs in 
this Claim.  We say this is the right decision.  But Canada has raised this as an issue in 
the judicial review.  So the Federal Court of Appeal will likely weigh in. 

 I want to consider the implications of Canada’s arguments.  If Canada is saying that it 
can’t be liable for colonial wrongs, what then happens to those wrongs? Do they 
simply disappear?  What about the 1991 commitment from Prime Minister 
Mulroney that Canada would from then on accept pre-Confederation claims for 
negotiation and settlement? 

 If Canada can’t be liable for pre-Confederation wrongs, we say this would be a huge 
departure from Canada’s specific claims policy, through which Canada has 
committed to settle both pre- and post-Confederation claims. 



- 10 - 

000118-0006.0001 00236624.4  

 And, as many of you in the room today will know, that 1991 policy shift to accepting 
pre-Confederation claims was a direct result of Oka.   

2. The Search for Finality 

 The Band has been waiting for resolution for a very long time.  It was encouraged by 
the ICC’s recommendation that Canada negotiate the Claim.  But Canada didn’t 
accept that recommendation.  Then, the Band thought it had resolved this Claim, 
once and for all, when it received the Tribunal’s decision last year. 

 But we now know we will have to wait even longer until we get a decision from the 
Federal Court of Appeal.  And then what? The Supreme Court of Canada?  Are these 
really the right places for these factual, historical, unique claims to be resolved? 

 We know that s. 34 of the Act allows for judicial review, and we know it’s important 
to have that avenue available.  But what is the appropriate scope for judicial review?  
Should Canada really be allowed to challenge all aspects of the Tribunal’s decision, 
as it has in this judicial review?  What’s fair?  What ensures that the Tribunal’s legal 
decisions are correct, and factual determinations are reasonable?  What ensures a 
measure of finality? 

 And yet, balanced with all those questions, is the need for a binding decision that 
will resolve this Claim, and should help resolve other similar claims.  That too is an 
important goal. 

3. Paving the Way for Resolution 

 Another ‘wait-and-see’ area in terms of the Tribunal’s work is whether these 
decisions will, in fact, serve as precedents that help with the resolution of other 
claims, both within and outside the Tribunal’s processes.  Will Canada treat these 
decisions as binding?   

 The Band participated as a part of a coalition of First Nations who intervened in the 
Kitselas judicial review (this was the first judicial review of one of the Tribunal’s 
decisions).  One thing that has come out of that judicial review is a final decision.  
Canada did not seek leave to the Supreme Court of Canada.  And at least that 
precedent from the Federal Court of Appeal can inform the resolution of other 
claims. 

 It seems like an obvious point, but we are waiting to see Canada alter its negotiation 
position on claims in response to recent Tribunal decisions. 
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4. Funding the Tribunal 

 Another big ‘wait-and-see’ is funding for the Tribunal.  Without the proper 
resourcing, the Tribunal will fail. 

 In the Tribunal’s Annual Report, Justice Slade warned that crippling understaffing 
and considerable funding shortfalls will impair the Tribunal’s ability to function.  The 
Tribunal doesn’t have all the judges it needs, and is facing threats to its 
independence. 

 We endorse what UBCIC set out in its paper In Bad Faith: Justice at Last and 
Canada’s Failure to Resolve Specific Land Claims: “for a body of law to emerge from 
the Tribunal that contributes to “a greater level of justice and certainty,” the 
Tribunal must be properly staffed and resourced in accordance with the provisions 
of the Specific Claims Tribunal Act and permitted the independence to conduct its 
work in accordance with the rationale articulated in Justice At Last.” 

5. What is Reconciliation? 

 I want to leave off on what we think is one of the most fundamental “wait-and-sees” 
of Canada’s specific claims policies and of the Tribunal. 

 In the preamble to the Act, it says “resolving specific claims will promote 
reconciliation between First Nations and the Crown…” 

 What does reconciliation mean in terms of what the Tribunal can offer?  What does 
it look like? How much will the adversarial process we’re into before the Tribunal 
harm the goal of reconciliation along the way?  Does this process really allow First 
Nations and the Crown to come together, to right wrongs, to build peace and trust, 
and to achieve justice? 

Recommendations  

 To conclude, the Williams Lake Indian Band offers these 7 recommendations: 

1. Provide funding and resources to First Nations claimants and the Tribunal throughout the 
process. 

2. Keep claims in the community.  The Tribunal should view the lands at issue in the claim, and 
hear from the people.  This is part of the distinctive task of adjudicating claims in a just 
manner, and is important not only for the Tribunal, but also for the community. 

3. Ensure claims are heard in a timely way.  It’s possible to begin the evidentiary portion of the 
hearing within a year of filing a declaration of claim.  

4. Don’t throw away all the work that’s come before, use it, like we did in this Claim.  For 
example, documents that were provided to the Minister when a claim is first submitted, 
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that were collected by the Specific Claims Branch, and that were before the Indian Specific 
Claims Commission should be put before the Tribunal as well. 

5. The Tribunal’s jurisdiction to hear claims should line up with Canada’s long-standing specific 
claims policy, and should not be narrower.  

6. Parties should be encouraged to keep the goal of reconciliation in mind throughout the 
Tribunal’s processes.  We should look for opportunities to come together, to negotiate in 
good faith, not take paths that pull us further and further apart. 

7. The Tribunal should be empowered to develop a body of law that will help with the 
resolution of all claims. 
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APPENDIX A 
Map of Northern Shuswap Territory, with arrow showing location of Williams Lake 

(For reference only) 
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APPENDIX B 
Tribunal’s Findings in  

Williams Lake Indian Band v. Her Majesty the Queen in Right of Canada, 2014 SCTC 3 

 The Colony had policies and laws (such as the Pre-emption Legislation) to protect and stake 
out Indian villages, settlements, and surrounding land for allotment as reserves, and to 
prevent the pre-emption of these lands.1  The legal effect of the Pre-emption Legislation 
was to exclude named categories of land (such as “Indian settlements”) from availability for 
pre-emption.2 

 The Colony was in breach of the Pre-emption Legislation, because the Magistrate in 
Williams Lake did not protect the Band’s settlement.3  Instead, the pre-emptions trumped 
the allotment of reserves at places occupied by the Band as Indian settlements.4  

 The Colony had a legal obligation to implement its laws and policy on the ground.5   

 The legal obligations that “…became or would have become the responsibility of the Crown 
in right of Canada” under s. 14(2) of the Act are those that became Canada’s obligations on 
confederation, and for which Canada would, if in the place of the Colony, have been in 
breach.6  The Colony’s breach of the Pre-emption Legislation therefore results in Canada’s 
liability under the Act.7   

 The Band had a substantial, practical, equitable and cognizable interest in its Village Lands, 
and this interest was adversely affected by the Colony’s exercise of discretionary control.8  

 The Colony made a promise (i.e. an undertaking), through its communications, policies and 
laws, to establish reserves for the Indians.9   

 The Colony was bound as a fiduciary to put the Band’s interest in its Village Lands ahead of 
the settlers’ interest in acquiring rights of occupation to Crown land.10  

 The Colony failed to meet the standard required of fiduciary.11  It failed to inquire into the 
lands the Band occupied, failed to diligently or promptly stake out or set apart the Band’s 
Village Lands as reserves (though aware of the Band’s use and occupation of the Village 

                                                        
1
 Reasons, paras. 5, 39, 190, 198 and 218. 

2
 Reasons, para. 152. 

3
 Reasons, para. 160. 

4
 Reasons, para. 129  

5
 Reasons, para.159. 

6
 Reasons, para. 164. 

7
 Reasons, para. 154. 

8
 Reasons, paras. 197, 221, 222, 233 and 317. 

9
 Reasons, paras. 196 and 219. 

10
 Reasons, para. 223. 

11
 Reasons, paras. 210, 222 and 235. 
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Lands and of the influx of settlers), and failed (once the Village Lands were pre-empted) to 
resume or set aside the pre-emptions.12 

 Section 91(24) of the Constitution Act and Article 13 of the 1871 Terms of Union established 
Canada as the principal actor in the Crown-Aboriginal fiduciary relationship.13  Under Article 
13 Canada assumed the trusteeship and management of the lands reserved for the Indians’ 
use and benefit, and was obligated to continue “a policy as liberal as that hitherto pursued 
by the British Columbia Government.”14  Canada undertook, by the terms of Article 13, to 
adopt the Colony’s liberal policy.15   

 An aspect of the Colony’s “liberal policy” was to reserve Indian settlements out of the land 
available for pre-emption.16  This policy included the protection of Indian settlements for 
the Indians’ continued occupation, and the authority to move to set aside pre-emptions 
made contrary to law.17  

 In allotting reserves, O’Reilly was instructed to take guidance from the liberal policy 
embodied in Article 13, and to leave the Indians in the old places to which they were 
attached.18 

 The Band’s interest in its Village Lands was a cognizable interest.19  Canada was the 
exclusive intermediary with the Province to deal with the Band’s interests, and exercised 
discretionary control in this regard.20  Canada’s responsibilities invoke the honour of the 
Crown and establish fiduciary duties.21   

 At a minimum, Canada had duties of loyalty, good faith, and full disclosure, and a duty to act 
with ordinary prudence with a view to the best interest of the Band.22  The best interest of 
the Band was in the allotment of their Village Lands as a reserve.23  Although Canada could 
not unilaterally create a reserve, it had means of protecting Indian settlements.24  In the 
circumstances, the exercise of ordinary prudence in advancing the liberal policy and making 
it effective would include taking measures to clear away the impediments to the allotment 
of a reserve at the Village Lands.25  Canada was duty bound to challenge the unlawful pre-

                                                        
12

 Reasons, paras. 201, 207, 208, 210 and 234. 
13

 Reasons, para. 271. 
14

 Reasons, para. 294. 
15

 Reasons, paras. 320 and 324. 
16

 Reasons, para. 295. 
17

 Reasons, paras. 279, 289, 292 and 314. 
18

 Reasons, paras. 11, 308-309. 
19

 Reasons, para. 317. 
20

 Reasons, para. 318. 
21

 Reasons, para. 320. 
22

 Reasons, para. 319. 
23

 Reasons, para. 322. 
24

 Reasons, para. 326. 
25

 Reasons, para. 328. 
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emptions where their existence prevented such an allotment, and to act diligently in the 
interests of the Band.26 

 Instead of meeting this duty, O’Reilly made his position clear to the Band: they would not be 
given the Village Lands, as there would be no interference with “white men’s rights” – 
“rights” that were based on pre-emptions which O’Reilly himself characterized as 
mistakes.27  Had Canada taken steps to set aside the pre-emptions and succeeded in doing 
so, there would have been no concern over the “white men’s rights” that O’Reilly 
considered inviolable.28 O’Reilly’s refusal to countenance any interference with “white 
men’s rights” in these circumstances was a breach of an honourable obligation and a failure 
to fulfil Canada’s fiduciary duties.29 

 
 

                                                        
26

 Reasons, paras. 320 and 328. 
27

 Reasons, paras. 13, 331, 338 and 340. 
28

 Reasons, paras. 332 and 338. 
29

 Reasons, paras. 338 and 340. 


