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SUBMISSION OF THE TSESHAHT FIRST NATION 

Thank you for giving Tseshaht the opportunity of making submissions to you today. 
 

Tseshahtt First Nation 

The Tseshaht First Nation is located on Vancouver Island, British Columbia. We have 

approxin1ately 1,100 me1nbers, most of whom live near the city of Port Alberni. Our on reserve 

population varies and is higher in the sun1mer but is usually about 700. We have eight relatively 

small reserves and two of those have permanent residents. Our reserves include Cleho (5.3 h.), 

Keith Island (6. 9 h.) and Omoah ( 12.1 h.) in the Broken Islands; Equis ( 164 h.), Tseoowa (3.2 h.) 

and Ahn1itsa (1 0.5 h.) in Barkley Sound~ and Alberni 2 (63.1 h.) and Tseshaht (328.5 h.) in the 

Alberni Valley. We lost one reserve at the mouth of the Franklin River on the Alberni Inlet through a 

purported surrender and that purported surrender is the subject of a specific claim. Our traditional 

territory includes Barkley Sound, the Broken Island group, the Alberni Inlet and the Alberni Valley. 

 

The main source of income for our n1en1bers is fishing. A large number of Tseshaht rely on the 

salmon fishery ever summer. In addition, the tribe itself also administers several commercial fishing 

licenses and logging operations and has a successful gas bar and convenience store operation. 

However, the Tseshaht First Nation, like many First Nations in Canada does not have any 

discretionary funds to spend on lawyers, experts and others in pursuing claims. 

 

Tseshaht Specific Claims 

Tseshaht have a number of specific claims including a claim for the illegal taking of water from 

McCoy Lake, a clain1 for a train right of way through one of our reserves, a claim for the illegal 

move of a reserve boundary marker, a claim for the illegal expansion of Order In Council 1036 

roadways, a clai1n for an illegal surrender for a roadway, a claim for the illegal placement of a 

foghorn on reserve, a clain1 for an illegal right of way, a claim for a logging road right of way, a 

claim for the loss of a reserve, a claim for improper logging of a reserve and related claims for 

the negligent administration of band assets. None of the Tseshaht specific claims have yet 

proceeded to a hearing although all continue to be researched. Tseshaht has several other 

historical claims for the loss of Tseshaht villages. Tseshaht was forced to 1nove on several 

occasions to facilitate the establishment of the City of Port Alberni. 

 

Tseshaht's Position on the Specific Claims Process 

The remainder of these submissions will set out policy changes to the specific claims process, 

identify issues with the process and make suggestions for improving the specific claims process with 

a view toward reconciliation. 

The specific claims process is intended to be an avenue toward reconciliation of Canada's past 

wrongs. These breaches of the honour of the Crown are a shameful legacy of Canada's history. 

The current process does not reflect the spirit of reconciliation and is a barrier to resolving historic 

wrongs. 
 



Policy History 

The previous specific claims process has long been criticized for being a costly, time-consuming 

and, ultimately, an unfair process. Claims were taking decades to be responded to and there 

were no way of challenging Canada's decision on a claim. 

In 1984, Canada introduced "Outstanding Business- A Native Claims Policy- Specific Claims." 

This policy was intended to address inadequate research resources and insufficient funding. The 

1984 policy increased funding for research and negotiation activities. However, this policy did 

little to clear the backlog of claims or make the process more efficient. Further there was still no 

way to challenge decisions. During this period, Canada hired some trustworthy and appreciated 

researchers who worked well with First Nations. However, the bureaucratic machine made 

processing claims impossibly slow. 

 

In 2007, following ongoing criticism, Canada introduced "Justice At Last: A Specific Claims 

Action Plan." The most significant change in policy has been the introduction of a Specific 

Claims Tribunal of Canada (SCT). The SCT was set up to expedite First Nation claims without 

lengthy court battles. The Tribunal has issued decisions in seven cases since 2011. There are still 

61 active claims. This number is ballooning with the ongoing rejection of claims by Canada. 

Many of the decisions coming out of the SCT have been in favor of the First Nations, and the 

Kitselas decision was upheld at the Federal Court of Appeal. This decision gave deference to the 

Specific Claims Tribunal. The 2007 policy also introduced shorter timelines for processing 

claims. 

However. the specific claims process continues to be adversarial, time consuming and costly for 

First Nations. This has been further exacerbated by dramatic recent cuts in funding and internal 

policy changes. 

 

Inadequate Funding 

Research and development pursuant to these claims are vital components of the fair and just 

resolution of our specific claims. Last fiscal year, specific claims funding was cut in half to 

$4,330 for research and $5,350 for legal. These dramatic cuts in funding have required Tseshaht 

to dig into limited own source revenue to pursue claims for historic breaches. These cuts directly 

deny all First Nations with specific clain1s access to justice. They completely undermine the 

promises Canada made in 2007 when it committed to the fair, just and timely resolution of 

specific claims through negotiation. Further, we see these cuts as a direct response by Canada to 

the unfavorable rulings it has received at the Specific Claims Tribunal (SCT). These cuts signify 

Canada's attempt to stifle the just resolution of these outstanding claims. 

The failure of the Government to fully acknowledge these historical injustices and to provide 

proper restitution to First Nation communities continues to obstruct First Nations' ability to 

move forward in a _spirit of reconciliation. This also leaves Canada's historical wrongs 

unresolved. These claims will not go away. 

Tseshaht has only made three claims and has only recently begun researching at least ten other 

claims. These cuts significantly impair Tseshaht's ability to move forward in a spirit of 

reconciliation with Canada and exacerbate previous wrongs. The exacerbation is caused by 

Tseshaht having to spend its own dollars on the research and litigation. Like all First Nations, 

Tseshaht will have to make progran1me cuts to members to pay for that research and litigation. 

 

Dishonorable Policy 



Several policy decisions by Canada have had the effect of making the claim process increasingly 

ineffective, unfair and dishonorable. 

 

First, Canada has instituted a new policy of a detailed document review after a claim is accepted 

for meeting the preliminary specific claims guidelines. After a claim is accepted in its 

preliminary form, it is given to students at the SCB for review of document. First Nations then 

receive a letter from Canada demanding transcripts of documents, pointing out insignificant 

errors that do not go to the strength of the clain1, and asking for further citations. These letters do 

not explain the significance of the requests. This further research cuts dramatically into a First 

Nation's limited research budget and could be completed by the SCB. There seems to be no 

acknowledgement of the burden this document review places on a First Nation. 

Second, Canada has an internal policy of accepting parts of a specific claim for negotiation and 

de1nanding the legal release of all other aspects of the claim. Often the rejected aspects of the 

clain1 have significant financial components. This has led to First Nations splitting their claims 

into multiple related smaller claims. This has dramatically increased the number of new clain1s 

to add to the vast majority of claims that remain unresolved. This is inefficient and expensive. 

Third, when Canada rejects claims, they do so without any response to the legal position put 

forward in the claim. Canada does not cite case law or legislation to justify or explain its 

position. Canada does not have a public policy document setting out its legal position. However, 

Canada's responses are continuously inconsistent with the case law and specific claims tribunal 

decisions. Canada does not provide justification for its legal position, which makes the claims 

process difficult. Canada's failure to acknowledge changes in case law and tribunal decisions 

further deepens the adversarial nature of the process. Further the rejection of the majority of 

claims has simply transferred a number of claims to the SCT. The honour of the crown requires 

Canada to change its policy to recognize claims to prevent First Nations from having to go to the 

SCT for justice. 

 

Fourth, when a claim is proposed for negotiation, if Canada deems that the claim is of low value, 

Canada has the internal policy that there is no opportunity for negotiation on these claims. 

Canada proceeds with its strict compensation guidelines, which are inflexible. This "take-it-or-leave- 

it" approach to Canada's offers does not amount to negotiation in good faith. 

Finally, the SCT is under threat of being decommissioned. Justice Harry Slade has spoken out 

about his concerns with the nw11ber of members that have been appointed to the tribunal and the 

succession planning for when Justice Slade's term expires in December 2015. The tribunal can 

have up to six full-time members to deal with claims, but at this point Justice Slade is the only 

full-time member. Canada must maintain this neutral arbiter of specific claims. It is entirely 

dishonorable for Canada to cut funding because it is losing claims at the SCT. 

 

A More Collaborative Regional Approach 

The entire premise of the specific claims process is not in the spirit of reconciliation. The 

specific claims branch does not approach each claim from the perspective of acknowledging past 

wrongs and working toward reconciliation. Canada has adopted a process that is adversarial and 

highly demanding of First Nations. 

We would suggest a more collaborative process based on relationship building, financial and 

technical support of clain1s and open and transparent articulation of Canada's position. A 

collaborative approach would require: 
• More funding to First Nations to proceed with their claims; 



• Regional SCB offices ability to develop regional policy; 

• Collaborative research with Canada once accepted after preliminary review; 

• Good Faith Negotiations; 

• Acceptance of a Claim would not require relinquishing other claims; 

• Appointment of more Justices to the SCT; 

• Continued investment in the SCT. 

 

Again I thank you for allowing Tseshaht to make its opinions on this matter known to you. I am 

indebted to Elisa Penn for preparing much of this document for my review and submission to 

you. 

 

Sincerely yours, 

Tseshaht First Nation 

Hugh Braker 
Chief Councillor 

Tseshaht First Nati on 


