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 MEMORANDUM 

• Since 1991, I have been directly involved in the negotiation and mediation of First 
Nations claims. Before going into private practice representing First Nations in 1998, I 
was Commission Counsel for the Indian Claims Commission where I was involved in 66 
public inquiries covering a broad range of issues, such as treaty land entitlement claims, 
unlawful surrenders of reserve land and mineral rights, expropriations, infringements on 
aboriginal and treaty rights to hunt, fish and trap, and associated claims for damages for 
breaches of the Crown’s lawful obligations to First Nations.  

• We currently represent approximately 70 First Nations across Canada primarily in 
relation to the specific claims. 

• Almost no negotiations to speak of even though the stated objective of the SCTA and 
Justice at Last was to expedite the resolution of claims, preferably through negotiations.  

• We act for First Nations in relation to 10 of the 66 total claims filed with the tribunal 

• Justice at Last – Specific Claims Action Plan  
o Main impetus for change was to eliminate backlog of approximately 500 claims 

in 2008  
o 3 year maximum to review and respond to a claim – average time to review and 

respond was 13 years prior to 2008 – no more black hole  
o creation of independent Specific Claims Tribunal to eliminate the obvious 

conflict of interest where Canada was essentially acting as judge of claims against 
itself  

o dedicated funding of $250 million for 10 years to expedite settlements  
o mediation services to assist parties in reaching settlements 

 
• Results – depends on how you characterize success  

o Snapshot of “concluded claims” in 2008  
§ 300 settled – 97 NLO or rejected – 113 File Closed 
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o Backlog of claims under review was eliminated – Canada responded to all of the 
claims but went from 70% rate of acceptance to 12% - rejected or closed files on 
more than 500 claims 

o Spring of 2014  
§ 391 settled – less than 20 per year settled through negotiations 
§ 408 NLO or rejected (+311 from 2008) 
§ 328 file closed (+215 from 2008) 
§ many of the claims that have been accepted for negotiation are  

• partial acceptances – Canada typically requires a full and final 
release as a condition of negotiations  

• “small value” claims of less than $3 million which have been 
subject to “take or leave it offers” (Aundeck Omni Kaning) 

o to characterize 736 claims that have been rejected or closed as “concluded claims” 
is disengenous 

o they are not concluded at all – my view is that most First Nations would like to 
file the claims with the Tribunal but may find the cost prohibitive to do so – 
although the Tribunal is a kinder, gentler version of Federal Court because it has 
relaxed rules of procedure, it is still litigation which means it can be very 
expensive 

o I saw this as a huge impediment which frustrated access to justice  
o when I started my own firm in 2002 and have finally negotiated an arrangement 

with an insurance company that gives our clients access to funding to cover the 
substantial costs for legal fees, expert reports, and other costs to litigate the 
matter at no cost to the First Nation  

• Clearly the front end of the process is broken and I would say it serves no useful purpose 
at all  

 
Specific Claims Tribunal – Successful? 

• In my view, it has been successful – it has provided for the independent adjudication of 
claims – in this sense, Justice is not only done, but is seen to be done because 
First Nations have access to justice and the process is fair  

• We need to build on this success and enhance the power and ability of the Tribunal to 
manage its case load and expedite the resolution of claims 

• Pros  
o Independent from Canada 
o Not controlled by either party – Tribunal can set reasonable time frames for 

production of documents, hearings with elders on oral history, expert reports, 
written submissions, and final arguments  

o Tribunal is master of its own procedure and is not bound by rigid rules like court 
• Cons 

o Still litigation so there are many procedural steps to be followed and this can be 
cost prohibitive for many First Nations  

o Not enough judges appointed to the Tribunal which means there will be delays in 
handling the case load and writing decisions – as Justice Slade wrote in his last 
report, the Tribunal will fail unless judges are appointed  

o Canada has taken the position that all submissions, research reports, and expert 
opinions that may have been completed in the submission stage or in 
negotiations is subject to “settlement privilege” and cannot be relied upon in the 
Tribunal process – this means having to go back to square one and redo work at 
substantial cost and delay  



P a g e  | 3 
 
 

  

o War of attrition – in one claim we argued before the Tribunal involving whether 
the withholding of treaty monies to the entire band was a “collective loss” that 
could be compensated under the Specific Claims Policy, legal counsel for Canada 
brought a summary judgment motion seeking to strike the claim on the grounds 
that the Tribunal lacked jurisdiction to hear it, resisted the production of 
documents, and brought motions to strike expert reports – while most of these 
strategies have not succeeded, it seems like this might be part of a tactic to try to 
exhaust the resources of First Nations in the hopes that they abandon their 
claims or possibly accept a lower settlement  

o Bifurcation – being used to delay ultimate resolution of the claim – a decision on 
liability of the Crown should be basis for settlement of the claim 

o Like the front end of the process where the vast majority of claims have been 
rejected by Canada, the Crown applied to the Federal Court for judicial review of 
the Tribunal’s decisions in Kitselas and Williams Lake – if the First Nation is 
successful on appeal (as they were in Kitselas), then it may require another set of 
hearings to determine compensation – the whole process could take years to 
resolve 

 
Recommendations  
 
1. Eliminate submission of claims for review by Canada entirely 

• It serves no useful purpose and only causes delay and additional cost for the First Nation 
and Canada  

• Canada has sometimes sent claims back because of Minimum Standards Requirements 
because copies of documents are poor quality – this is somewhat arbitrary and creates a 
new “dead zone” or black hole because the claim is not filed with the Tribunal until SCB 
says it meets minimum standards 

• This part of the process can take 3-4 years on its own – if Canada rejects more than 80% 
of the claims and only offers partial acceptances in a number of others it is not worth the 
time and trouble 

• It is also unfair - requires First Nation to present its entire case to Canada in order to 
stand any chance of the claim being accepted for negotiation –Canada then has an unfair 
advantage when the claim goes to the Tribunal  

o Sneak peak so it can marshal evidence and obtain experts to challenge the 
validity of the claim 

o Canada on the other hand has no obligation to disclose its legal opinion so the 
First Nation is still in the dark regarding the case that it must meet 

o Canada will often object to the First Nation presenting new evidence or 
advancing a new argument at the Tribunal stage that wasn’t part of the original 
claim even though the substance of the claim has not changed at all  

o The passage of the time might mean that the law has changed which will require 
adjustments re: law and evidence 

o for example, in a TLE claim if Canada objects to a First Nation relying on a treaty 
annuity paylist report and genealogical study the First Nation may have to retain 
another expert to redo these studies at huge expense and additional delay 

 
• DOJ legal opinion on “legal obligation” or “NLO” has a number of undesirable effects  

o 3-4 years to complete legal opinion and decide whether to accept or reject 
o the DOJ “opinion” assumes that claims lend themselves to a black and white 

answer but it is more shades of grey 
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o paints Canada into a corner – once the DOJ has said NLO, the Minister and SCB 
have no mandate to settle claim or even flexibility to consider settlement unless 
the opinion is reversed – this frustrates possible settlement in the tribunal stage  

 
• Solution  

o eliminate submission of claim and early review process by Specific Claims Branch  
o claim can be commenced in same way as a court action by filing a Declaration of 

Claim  
o upon completion of document production, expert reports, and oral history (if 

any), the Tribunal can encourage the parties to consider settlement based on a 
risk assessment prepared by each of the parties – not legal opinion by one 
party that is viewed as if it were the equivalent of Supreme Court judgment 

o in the case of litigation, 95% of all civil actions are resolved prior to trial – only 
5% are adjudicated  

o if a mediation body were established, they could offer mediation or facilitation 
prior to hearing by the Tribunal   
 

2. Eliminate the Transitional Rules for the same reasons as above  
 
3. Appoint more judges to the Tribunal through a joint appointment process to 

ensure that the Tribunal is seen as fair and impartial by First Nations  
 - also have the Tribunal function under an independent administrative oversight 

committee and report to the House of Commons rather than the Minister of Aboriginal 
Affairs  

 - this is not a program as it has been characterized by Canada – it is about promoting 
access to justice and the fair and expeditious resolution of claims 

 
4. Amend the definition of “specific claim”  

• should be broad terminology based on a breach or non-fulfilment of an obligation 
under statute, common law or equity (ie fiduciary obligation) that permits ongoing 
development of difficult areas of law  

• can expressly eliminate certain classes of claims such as comprehensive claims based 
on the limited remedies that can be granted by the Tribunal  

• for example, just because a BC First Nation is asserting a claim for compensation 
based on a breach of fiduciary duty for the alienation of lands that were part of a 
village site doesn’t make the claim one based on “unextinguished Aboriginal rights or 
title” - this language was intended to distinguish specific claims from comprehensive 
claims which required the negotiation of modern day treaties  

 
 
 


