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Who We Are 

 HML principles have 25 years experience 

in the Specific Claims process 

 We represent the T8TA & LSLIRC TARR 

programs 

 Our presentation is based on the 

preparation of over 100 claims and our 

experience acting as negotiators on behalf 

of First Nations in various claim 

settlement negotiations 



In Bad Faith 

 We endorse the 2012 National Claims 

Research Directors’ Joint Submission on 

“Justice at Last” and the current 

Directors’ review of the federal Specific 

Claims policy (“In Bad Faith”)  



Theme 

 The SCTA has been misused by Canada 

to systematically strangle the Specific 

Claims process. 

 Changes to the Act are needed to prevent 

its misuse. 



Background 

 The process established by the Federal 
Government has always been biased because the 
Government wrote the rules to suit itself. It was 
always the judge, banker, jury and executioner on 
claims against itself.  

 Despite these many and serious flaws, the Specific 
Claims process was better than civil disobedience, 
which was the only other practical recourse.  

 Court has seldom been a desirable option 
because of high costs and the Crown’s resort to 
technical defences such as limitation periods.  



Background 

 In 1996, the Royal Commission on Aboriginal 
Peoples examined the problems with the 
Specific Claims process and recommended 
an Independent Lands and Treaties Tribunal 
be established. 

 The process had accumulated a backlog of 
874 unresolved claims when, in 2006, the 
Senate wrote a scathing indictment of the 
process called Negotiation Or Confrontation: 
It’s Canada’s Choice. It also recommended the 
creation of an independent tribunal. 

 



Background 

 Canada purported to address the concerns raised 
by the Royal Commission, the Senate and by First 
Nations by passing the Specific Claims Tribunal Act 
in 2008, and the release of Specific Claims: Justice at 
Last in 2007. 

 However, instead of being used as a tool to fairly 
resolve outstanding claims as the Senate and the 
Royal Commission had intended, the Canada’s 
interpretation and application of the Act has been 
used instead as a tool to frustrate and, ultimately 
it would appear, to shut down the Specific Claims 
process.  



Research & Development 

 Canada has misused various provisions in 

the SCTA to shamelessly misrepresent to 

the Public that it has cleared the Specific 

Claims backlog 

 The SCTA and the Justice at Last policy 

were intended to reform the claims 

process 

 Instead they have been used to strangle it 

 



Research & Development  

Funding Cuts 
 Claims research funding has been severely 

cut.  

 The total funding cuts to Centralized 

Claims Research Units between 2010-

2015 has approached 60%.  

 Canada seems to see the elimination of 

the ability of First Nations to research 

and prepare claims as a solution to the 

backlog 



Funding Rigidity 

 New policies that severely and 

unreasonably restrict budget flexibility 

make CRU operations difficult 

 Little or no ability to shift funds between 

budget line items as conditions change 

 Funding should be provided in block form 

 



Transition from Outstanding 

Business to Justice at Last 

 
 Key categories of Claims that were 

considered eligible under the old policy 

were eliminated with the stroke of a pen.  

◦ Claims of an “ongoing and variable nature”. 

◦ Breeches of Treaty promises 

 Narrowing of claim eligibility criteria is 

not a legitimate way to clear the claims 

backlog 

 



“Minimum Standard”  

  A Make Work Project 
 Arbitrary “make work” requirements have been added to 

CRU work loads in the form of the “minimum standard” 
policy, such that hundreds, and sometimes thousands, more 
hours of researcher time is needed for a claim to be “filed” 
with the Minister.  

 This includes providing transcripts of any archival documents 
that are hand written and translation and transcription of 
archival documents that are written in French.  

 Some applications of the Minimum Standard have been 
downright absurd, including rejection of documents 
photocopied crookedly, or the requirement to copy and 
entire secondary source from which only one quote is taken. 

 Slowing the rate of claims preparation through misuse of the 
SCTA “minimum standard” provision is another tactic 
Canada has been using for reducing the claims backlog 



More Tactics to Discourage Claims 

 Library and Archives Canada funding has been cut, 
meaning the time it takes to get Access To 
Information (ATIPP) requests processed 
increased exponentially. 

 Elimination of the Inter-Library Loan program has 
driven up research costs. 

 ATIPP fees for records requests have gone up 
dramatically, making many research projects 
unaffordable.  

 The amount of information redacted by the 
government when processing ATIPP requests has 
greatly increased, meaning our ability to 
document claims has been compromised.  



SCB “Black Box” Claims Processing 

 In the past SCB counter-research was 
more open and could be cooperative. 

 Now we are not allowed to even contact 
SCB researchers 

 Turnover at SCB means few experienced 
researchers remain and the new analysts 
are not always competent 

 No opportunity to question policy 
misapplications or to correct factual 
errors in SCB claims analyses 



The Rush to Rejections 

 There has been a dramatic increase in the 
percentage of claims being rejected (a “rush to 
rejections”).  

 Prior to the SCTA coming into force there was a 
44% rejection rate, while 55% of claims were 
accepted for negotiations. 

 Post Justice at Last in October 2008, the rate of 
rejection increased to 85%, and only 15% of 
claims were being accepted for negotiation.  

 Offloading to the SCT in this way is another 
tactic Canada is using to falsely claim the backlog 
has been dealt with. 



Voodoo Accounting 

 Eliminating the Claims Backlog 

 When AANDC claimed to have “cleared 

the backlog”, it neglected to mention that 

this had been done by rejecting or 

“closing” a total of 520 claims from the 

total back log of 874.  



Partial Acceptances 

 Canada has increasingly adopted the 

practice of “partial acceptances” in which 

only a small part of a claim is accepted for 

negotiation but a release is demanded for 

the entire claim. 

 This is forcing First Nations to go straight 

to the Tribunal or to “split and resubmit” 

 

 



Low-Ball Acceptances 

 Canada has adopted the practice of 

predetermining the value of a claim 

before negotiations even start 

 Large claims are arbitrarily and unilaterally 

deemed to be of nominal value 

 Canada then refuses to negotiate and 

makes a “take it or leave it” offer 

 This is effectively an offloading of claims 

to the SCT 



Negotiation Preconditions 
(Canada Agrees to Negotiate As Long As the First Nation Agrees It Will Not) 

 First Nations are being forced to sign 
documents that predetermine negotiation 
outcomes as a precondition for Canada 
agreeing to negotiate.  
◦ BCRs are demanded stating the First Nation 

accepts Canada’s negotiation positions and 
valuation policies. 

◦ Formerly optional Negotiation Protocol 
Agreements are now required. They include 
binding confidentiality and “without prejudice” 
clauses that enable Canada to engage in sharp 
dealing and bad faith bargaining without any 
accountability.  



Prohibition on New Evidence 

 Canada has adopted the policy that 

introduction of any new evidence bearing on 

its negotiation preconditions will end 

negotiations 

 The First Nation is required to resubmit its 

claim and go to the back of the line again 

 An example is TLE negotiations, where in the 

past the main point of negotiation was the 

ADOFS shortfall, but is now non-negotiable 



Non-Negotiable Ultimatums 

 Interests-based negotiations of the past 

have been completely abandoned 

 It could be argued that Canada has 

abandoned the negotiation of claims 

completely 

 “Negotiations” are now really only 

explanations by Federal negotiators of 

how Canada will implement its unilateral 

ultimatums 

 



Negotiation Capacity Evisceration 

 Negotiation loan funding has been cut to the 
point where First Nations cannot hope to 
afford access to independent expert 
valuation advice or to do the other work 
needed to settle a claim  

 For example, funding for land selection in 
TLE shortfall claims has been eliminated 
altogether 

 Negotiation loan budgets are a quarter of 
what they have been in the past 



Conflict of Interest Manifested 

 

 Federal negotiators must approve First 

Nation work plans and any expert studies 

before loan funding will be advanced 

 Stalling in these approvals has delayed 

negotiations 

 Refusals to fund needed valuation reports 

or other necessary work has 

compromised the fairness of the process 



Chaos at FSAGNU 

 Repeated demands for work plan re-writes 
because of policy confusion within FSAGNU 
and constantly shifting criteria have meant 
serious loan funding delays, in some cases 
until the very end of the fiscal year 

 This has meant the entire year was wasted 
because no work could be done 

 The costs of dealing with the multiple re-
writes and chasing FSAGNU staff and 
Federal negotiators have been substantial 
and completely unnecessary 



Refusal to Meet or Negotiate 

 Canada refuses to meet to negotiate or 

provide negotiation loan funding for 

claims under $3 million.  

 Instead, there are simply “take-it-or-leave-

it” offers made.  

 These offers are usually so far below any 

reasonable valuation that First Nations 

are left with no choice but to go to the 

SCT or abandon their claims altogether. 

 



Misuse of 3 Year Deadline 

 Canada misuses the SCTA to cut off 

negotiations after three years whenever it 

suits them. 

 This is yet another tactic to falsely claim 

the backlog has been cleared up. 



Federal Negotiation Capacity Cuts 

 The number of Federal negotiators has 

been reduced to the point where 

their workloads preclude meaningful 

engagement. 

 Federal negotiators will not meet in 

person for claim settlement negotiations 

more than three times per year 

regardless of the size or complexity of a 

claim. 

 



Sharp Dealing 

Settlement negotiations are routinely and 

systematically stalled, dragged out and 

frustrated by 

  constantly changing federal negotiating 

positions,  

 changing negotiators,  

 lack of mandates, and  

 failure to honour commitments made at 

the negotiating table. 

 



The Example of TLE Negotiations 

 5 negotiators in 8 years 

 Each new negotiator means at least a 

year’s setback 

 Flip-flopping & punitive new policies 

 Failure to obtain mandates for years on 

end 

 Unwillingness to stand behind agreements  

or joint expert study results reached at 

the negotiation table 

 



Mediation – Nice in Theory 

 Canada will not, in our experience, agree 

to mediation 



Negotiation Loans: 

The Sword of Damocles 

 As negotiations drag on due to Federal 

stalling, First Nations accumulate ever-

mounting negotiation loans, which create 

unfair pressure to settle 

 Changing mandates means much of the 

valuation and preparatory work is wasted 

 



Recommendations 

 The SCTA needs to be amended to clarify 
the provisions that are being misused by 
Canada 

 The Act should be broadened to address 
the systemic problems identified in this 
presentation 

 The Tribunal should be properly 
resourced and the appointment of 
additional judges up to the full allowable 
complement is required 



Recommendations 

 The SCT powers and authorities need to 

be expanded and enhanced, particularly 

with respect to mediation and 

negotiations “case management” to 

eliminate the types of abuses and bad 

faith negotiations we have seen recently 

 First Nations must have the right to 

invoke SCT intervention without 

Canada’s consent 



Recommendations 

 

 An independent Specific Claims funding 

allocation body should be established to 

more fairly allocate claims research 

contribution funding, claims negotiation 

loan funding and SCT funding 

 



Recommendations 

 The SCTA should be amended to 

eliminate restrictions on the types of 

claims -- Any historical breaches of the 

Crown’s lawful obligations to First 

Nations should be eligible 

 The SCTA should be able to award non-

pecuniary damages for breaches of 

solemn and sacred Treaty promises where 

the honour of the Crown is at stake 



Recommendations 

 The SCTA should have the authority to 

hear claims before three years have 

elapsed if Canada has been stalling or 

impeding negotiations 

 The SCTA should have the ability to 

review the reasonableness of Canada’s 

implementation of the “minimum 

standard” 



Recommendations 

 The SCTA should be amended to 

explicitly allow the introduction of new 

evidence not included in the original claim 

submission that does not substantially 

change the nature of the claim (eg. that 

does not change it from a TLE claim to an 

expropriation claim) 

 



Recommendations 

 The SCT should have the authority to 

reduce or eliminate outstanding 

negotiation loans incurred as a result of 

Federal foot-dragging, policy flip-flops or 

bad faith during negotiations. 


