
 

 

 
 

March 10, 2015 
 
PRESENTATION TO AFN SPECIFIC CLAIMS REVIEW 
 
Thanks for this opportunity to make a presentation to the AFN panel reviewing the federal 

Specific Claims Tribunal Act and the related Specific Claims process. 

 

1 Nishnawbe Aski Nation (NAN) represents the 49 First Nations of Treaties 5 and 9 in 

northern Ontario.  The combined Treaty territory covers two thirds of all Ontario – 

more than 700,000 square kilometres. 

 

2 Working with the Treaty First Nations for more than 30 years, the NAN claims and 

research unit has been very active in the research and filing of specific claims.  None 

of these claims have been taken to the Specific Claims Tribunal, which only became 

fully operational in 2011.  This is so in spite of the fact that many NAN First Nation 

claims have been rejected by Canada in the relevant period.  As a result, NAN cannot 

comment based on direct experience with the Tribunal.  Our comments today are 

based on direct experience with the overall specific claims process. 

 

3 The Specific Claims Tribunal may not have been attractive to NAN First Nations 

because of the many limitations and problems associated with the Tribunal.  One of 

the principal problems with the Tribunal is that its jurisdiction is limited to financial 

compensation; it cannot make binding orders in relation to land, as the Province of 

Ontario is not a direct participant in the process.   The Claims Tribunal process is also 

perceived as costly and uncertain, based in part on the “scorched earth” procedural 

tactics of the federal government.  At least two NAN First Nations have chosen to 

take their claims to the regular Court system, as opposed to the Specific Claims 
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Tribunal.  The overall picture is disappointing in the sense that the Specific Claims 

Tribunal was supposed to be user friendly and efficient. 

 

4 We have reviewed the 2012 National Claims Research Directors Joint Submission on 

“Justice at Last” and the current draft of the Directors’ review of the federal Specific 

Claims policy (“In Bad Faith”).  Generally speaking, NAN endorses the analysis 

contained in these two reports, which focus on the problems with the specific claims 

process at the national level. 

 

5 The problems with the national process are fundamental.  The current specific 

claims process, including the Specific Claims Tribunal, violates article 27 of the 

United Nations Declaration on the Rights of Indigenous Peoples.  Among other 

things, article 27 guarantees a “fair, independent, impartial, open and transparent 

process” to deal with First Nation land based claims and grievances. 

 

6 In retrospect it almost seems like the “Justice at Last“ Policy of 2007 was a set-up.  

The principles of the Policy were positive and the text of the Specific Claims Tribunal 

Act appeared to be neutral.  However, it quickly became clear that the federal 

government had a negative and aggressive agenda.  The backlog of claims was 

cleared using the artificial and deceptive techniques described in the reports of the 

National Research Directors Group.  In the last couple of years, funding for First 

Nation specific claims research units has been cut drastically.  The federal 

government is now talking about sun setting the entire process within a few years.  

It now seems clear that in 2007 the hidden agenda of the federal government was to 

terminate the Specific Claims process, not reform it.  The position appears to be pre-

conceived and ideological, as opposed to a matter of officials misinterpreting policy. 

 

7 Generally speaking, NAN is in agreement with the recommendations contained in 

the draft 2015 report prepared by the National Research Directors Group.  In 

particular, the Specific Claims Tribunal process is very much in need of a thorough 
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and independent review.  However, this kind of independent review may not be 

possible through a Parliamentary Committee, because of the control position of the 

current federal government.  One possibility would be to petition a special review by 

the Auditor General.   

 

8 Unfortunately, there may be little chance of the current federal government 

ordering an independent review of the Specific Claims process.  The current 

government’s position on claims appears to be fundamentally negative and even 

ideological in nature.  It is unclear at best if the government is open to a fact-based 

rational discussion.  Realistically, reform based on First Nation rights, interests, and 

values may have to await a possible change of government in the fall.  If there is no 

change in government, a fundamental re-assessment of First Nation strategy on 

claims may be in order, to avert disaster. 

 

9 The five-year federal review mandated by section 41 of the Specific Claims Tribunal 

Act appears to be pro forma at best.  The review is late.  It is limited to narrow 

operational aspects of the Tribunal, as opposed to the overall Specific Claims 

process.  The review is being conducted primarily through an on-line questionnaire.  

Little can be expected from this federal review, except an endorsement of the 

federal Specific Claims agenda. 

 

10 The superficial nature of the federal review should stand as a warning about 

statutory review mechanisms like section 41.  A similar provision is contained in the 

infamous federal Bill on First Nations Education.  Such provisions, like non-

derogation clauses, are meant to calm concerns about the substance of legislation, 

holding out the promise of significant reform and change down the road.  Section 41 

of the Specific Claims Tribunal Act makes it clear that statutory review mechanisms 

offer false hope only.  Little or no reliance should be placed on them.  It is always 

necessary to assess the actual legislation from a First Nation perspective and to draw 

the necessary conclusions, without relying on the hope and prayer that the 
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government might be amenable to change down the road.  A leopard does not 

change its spots, as they say. 

 

11 NAN First Nations involved in the claims process have experienced many of the 

problems and challenges identified in the 2012 and 2015 reports prepared by the 

National Research Directors.   For example, many NAN First Nation claims have been 

effectively terminated based on technicalities and through take-it-or-leave offers in 

relation to small components of larger claims.  In addition to dealing with the 

national level problems with the Specific Claims process, NAN First Nations have 

experienced particular challenges.  These may be instructive to the AFN review 

process. 

 

12 With the assistance of the NAN research unit, many NAN First Nations identified 

significant Treaty Land Entitlement (TLE) claims pursuant to Treaties 5 and 9.  Some 

of the claims have been validated.  However, unlike the relatively positive 

experience of the TLE process in western Canada, the federal government was not 

willing to work with us toward an umbrella or comprehensive settlement for NAN 

First Nations.  Instead, NAN First Nations have been forced to proceed on an 

individual basis.  This has made the process unnecessarily costly and time 

consuming.  The refusal of the federal government to approach the NAN First Nation 

TLE claims on a comprehensive basis may have reflected the underlying federal 

strategy to wind down the claims process as quickly as possible, as opposed to 

reforming it. 

 

13 NAN has been particularly hard hit by the aggressive funding reductions instituted 

by Canada.  The NAN claims research funding has been reduced by at least 60%.  

This reduction was completely unjustified.  The research unit has an extensive work 

plan, with many potential claims identified.  If the funding reduction is not reversed, 

the foreseeable effect is that dozens of claims will never see the light of day.  Many 

Treaty 5 and 9 First Nations are remote and have very limited financial resources; it 
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is very unlikely that they will be able to generate many claims independent of the 

central research unit.  The federal government is intimately aware of the NAN 

research work plan.  It seems clear that the federal agenda is to choke off the next 

generation of claims and wind down the entire process. 

 

14 The funding cuts have a particularly severe impact on NAN because of the logistical 

challenges of working in remote northern Ontario.  Many of the communities are fly-

in only, except for the uncertain winter road system.  All of this makes it much more 

expensive for NAN and NAN First Nations to generate claims.  None of these special 

costs are taken into account by Canada. 

 

15 The unjustified cut will have a direct negative impact on particular claim files.  It will 

also have a devastating effect on a deeper understanding of the Treaty history 

between the Crown and First Nations in northern Ontario.  The claims research since 

the 1980’s has gradually built up an understanding of the Treaty relationship, at the 

Province wide level and the community level.  There is still much more to learn. 

There is unfinished Treaty business. This extremely important work will be all but 

terminated unless the funding cuts are reversed.  It may take another generation to 

reverse the damage. 

 

16 There is a special issue in Treaty 5 and 9 territory relating to First Nations that do not 

have band and/or reserve status under the federal Indian Act.  These communities 

are sometimes referred to as “Landless Bands”.  There are five such NAN First 

Nations recognized by the AFN and other First Nation organizations:  Beaverhouse, 

Hornepayne, Koocheching, Mocreebec, and Whitewater.  There are other 

communities that have yet to receive formal recognition from First Nation 

organizations.  Some of these communities reflect the tradition of growth, 

separation, and expansion throughout the Treaty territory, in order to exploit and 

protect available resources. 
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17 These communities represent unfinished Treaty business.  They should be 

recognized as independent communities under the Treaties.  However, historically 

they were included in other Treaty First Nation membership lists.    

 

18 In the 1980s the federal government did move to confirm band and reserve status 

for some NAN First Nations.  This led to the so-called “Six Pack” of NAN 

communities.  However, after this positive development, the federal government 

moved to greatly restrict its policy on band and reserve creation.  The current 

version of the policy, which is under review, is stated in chapter 10 of the Indian 

Affairs Land Management Manual:  Additions to Reserve and Reserve Creation.  The 

bottom line is that band and reserve creation is practically impossible unless a 

community can establish a “lawful obligation” to that effect.  This standard loops 

back into the Specific Claims process.  Unless a community can establish a legal claim 

to band and/or reserve status, the federal door is shut, regardless of the social and 

economic circumstances. 

 

19 The situation of many of these communities is dire.  They do not receive funding for 

regular programming, such as health and education.  This puts community members 

at risk on a daily basis. 

 

20 There is a further catch-22 type problem for the NAN communities.  Communities 

without band status to begin with are not eligible for the Specific Claims process.  

They have a fundamental standing issue. 

 

21 The basic problems faced by the NAN communities (sometimes referred to as “Near 

Bands”) were known and raised when “Justice at Last” was issued and the Specific 

Claims Tribunal Act was still in Bill form.  In spite of intense advocacy by NAN and 

others, the issue of “Landless Bands” was not specifically addressed in the 

legislation. 
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22 A Political Agreement relating to Specific Claims Reform was signed by the AFN and 

Canada on November 27, 2007.  The Political Agreement acknowledged that there 

was a number of issues that were not addressed by the Specific Claims reform 

process that needed to be resolved.  In particular, there was a specific commitment 

in the Political Agreement to address “policies and practices respecting additions to 

reserves”.  The Political Agreement also referred to “other treaty issues not 

addressed in the draft Specific Claims Tribunal legislation or the Specific Claims 

Policy”.   

 

23 NAN and the relevant NAN First Nations had a clear understanding that the Political 

Agreement of 2007 was a solemn commitment by Canada to discuss and resolve the 

issues of the Near Bands and Landless Bands. 

 

24 NAN and the relevant First Nations made a concerted attempt after 2007 to 

implement the Political Agreement by taking on the issue of the “Near Bands”.  

Unfortunately, Canada refused to engage in any meaningful discussion, in direct 

violation of the letter and spirit of the Political Agreement.  If anything, Canada has 

doubled down on it harsh position that it will do nothing for the communities unless 

a lawful obligation can be established.  This is confirmed by the recent federal 

review of the Additions to Reserve Policy. 

 

25 The NAN Chiefs in Assembly passed Resolution 13/13 dealing with the Specific 

Claims Tribunal Act Five Year Review.  The Resolution was moved by Chief Arlene 

Slipperjack (Whitewater First Nation).  The Resolution dealt specifically with the 

commitment in the 2007 Political Agreement to address the issue of “Landless 

Bands”, including the Whitewater Lake First Nation.  The Resolution supported the 

consideration of this “unfinished Treaty-making business” in the review process of 

the Specific Claims Tribunal Act. 
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26 Understandably, the 2012 and 2015 reports of the National Research Directors 

Group have concentrated on the problems of the day-to-day Specific Claims process.  

These problems have become overwhelming.  However, it is also necessary to recall 

the Political Agreement of 2007 and the outstanding commitment of Canada to deal 

in good faith with the issue of the “Landless Bands” and “Near Bands”.  This should 

be a central issue for the AFN panel conducting its parallel review of the Claims 

process.  A specific recommendation with regard to these First Nations is required. 

 

27 In summary, NAN supports the work of the AFN panel and the reports of the 

National Research Directors Group.  The identified national problems have had a 

direct impact on NAN First Nations.  It is necessary to highlight these problems and 

call the Crown to account.  This is the case even though there has been little 

indication that Canada is willing to reconsider its agenda to deconstruct the Specific 

Claims process. 

 

28 While the focus is understandably on national trends, it is important to keep in mind 

the particular issues raised by NAN First Nations.  Numerous potential claims relating 

to Treaties 5 and 9 will be cut off by the drastic funding reduction.  Finally, it is 

necessary to keep in mind the commitment from the 2007 Political Agreement to 

deal with the unfinished Treaty making business of the Landless and Near Bands. 

 

THANKS. 

 
Luke Hunter 
Research Director 
Nishnawbe Aski Nation 


