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A. Introductory Remarks 

Respected elders, chiefs, leaders, panel members, ladies and gentlemen, thank you for 

providing me with a few minutes of your time to speak about this most important 

issue for the members of the community I assist and represent, and to our peoples 

across Canada. 

I am honoured to serve as the Chief Councillor of the Gitanmaax Band, a Gitxsan 

community close to where the Skeena and Bulkley Rivers meet in northern British 

Columbia. We have been in that area for thousands of years. There are close to 2400 

Gitanmaax members, of whom approximately 700 live in our community. 

While we share many of the challenges facing many Aboriginal peoples across 

Canada, we have many things to celebrate. Gitanmaax has seen a resurgence in 

economic development, and our community members making against-all-odds 

remarkable and positive changes in their lives and families. We also have a renewed 

interest in our language, a dedicated team of Gitanmaax employees working hard to 

improve the lives of community members, and a rich cultural heritage still very much 

part of the fabric of the community and our lives. 
 

B. Gitanmaax's Specific Claims 

Gitanmaax is an interesting community in terms of Specific Claims because our 

history has been one of repeated dispossession of pieces of our reserve lands, mostly 

driven by the desires of those outside of our community. Our land base has been 

significantly impacted by, first, the early desire of the adjacent municipality, 

facilitated by Indian Agents, to expand its boundaries for early settlers; second, the 

Crown's early moves to carve out reserve lands for services like the local hospital, the 

Indian Agent's office, and things like Forestry Services; and, third, the Crown's 

mistaken actions related to the taking of our reserve land base for other purposes. 

We are a community left not only with disconnected and patchwork pieces of our 

reserve lands, but also a remarkable set of complications as a result of the Crown's 

conduct in the last 130 or so years. We are now trying to clean up the Crown's messes. 

As one of Gitanmaax's specific claims is presently in negotiations, and another may 

be in the near future, the issue of settlement privilege prevents me from sharing the 

full extent of my frustration and anger with the Government of Canada, my disbelief 

with the positions it has taken, or the precise reasons for my frustrations. Had I been 

permitted to share the details of what we have had to face in negotiations, I am certain 

that you would have found them not only interesting but also very entertaining. 

I hope to share just a small portion of our experience, and present the panel with some 

suggestions for possible improvements to what we see as still a very much broken 

Specific Claims process. 



In summary, I am hoping that my recommended solutions will shine through my 

presentation more than my frustrations. 

 

C. Our Experience 
In very general terms, when I am in negotiations with the local school district, 

businesses, or other entities, I most often believe and feel like I am dealing with a 

rational actor who wants to negotiate a resolution in good faith. While I may disagree 

with or dislike the positions taken by the people on the other side of the table, I can at 

least understand why those positions are being taken. I am dealing with a rational 

actor. However, when dealing with Canada in the Specific Claims process, at least 

since the Justice at Last policy was implemented, I most often believe I'm not dealing 

with a rational actor on the other side of the table; nor am I dealing with a party that 

wants to negotiate in good faith. 

And now for a few minutes on the details of just some of our many experiences in the 

specific claims process. 

 

1. Canada's Delays 
In the negotiations process, we could not understand why it took Canada so long to 

respond to us each time we sent our suggested edits to their proposed settlement 

agreement. I don't mean weeks, but many, many months. Some of it was explained by 

a turnover of staff, both the negotiator and the lawyer assisting them. But most of it 

was just outrageous to us, particularly as the longer Canada took in the negotiations 

process, the longer Canada had to benefit from the interest on the settlement funds we 

had already agreed upon. 

We believe the delays have been due almost entirely to funding cuts for Canada's 

negotiators and lawyers. When I say cuts in funding, I'm not referring to what we all 

know are the drastic and unjust cuts to the research budgets, but cuts to funding to hire 

more negotiators and lawyers assisting them. The BC Region of AANDC has been 

left with far fewer people to manage many, many more specific claims assessments 

and negotiations. We believe that many of those jobs have either been cut from the 

Department of Justice or moved back east. 

From our perspective, Canada's bureaucratic actions and decisions within the Specific 

Claims process generally mark a shift from an environment where meaningful and 

effective good faith negotiations are possible towards litigation at the Specific Claims 

Tribunal and in Federal Court. 

 

2. The One-Size-Fits-All Approach 
Another problem we've encountered is what I call the one-size-fits-all approach 

Canada seems to be taking with its settlement agreements. The standard terms Canada 

insists on simply do not work in Gitanmaax's particular situation. I'm not speaking 

here about settlement agreement terms we don't like. I'm speaking about terms which 



are so out of touch with our particular on-the-ground reality that I feel like we're 

calling a 1-800 line and speaking to a call centre somewhere in Ohio rather than 

people who are working towards the common goal of reconciliation. The problem is 

that we're not asking for advice on how to fix our cell phone or internet modem. 

Rather, we're speaking about our lands, our way of life, and trying to make right the 

many wrongs Canada has done to our community so that we can move past the pain. 

This one-size-fits-all approach also meant that in negotiations Canada originally took 

a position which called for an unnecessarily complex and expensive settlement 

process which, aside from effectively denying that our Council had any real say in the 

nature of the settlement, also made no sense, even from Canada's perspective. 

Only after two years of lobbying in negotiations did Canada finally change its position 

on this issue. The problem is that Canada's original position on this issue meant that 

we wasted countless hours of our time and thousands of dollars in legal fees, just to 

deal with one silly issue that blocked our ability to move forward to settlement. This is 

a further indication that the real decisions are made from a central office in Ottawa 

where there is little or no sensitivity to the needs of Gitanmaax. 

And remember: all that time we were denied the benefit of the interest on the 

settlement amount, which both parties had already agreed upon, while Canada got that 

benefit. 

3. Minimum Standards 
We all know that the Specific Claims Policy and Process Guide includes provisions 

regarding minimum standards for the form of a specific claim. I'd like to share our 

experience with Canada's application of this requirement. 

Before implementation of the Specific Claims Tribunal Act, Canada rejected a 

specific claim Gitanmaax had filed several years before. This meant that we had the 

legal right to refile the claim under the new legislation. We did refile the claim, but 

this time we also relied on an unearthed internal Department of Justice memo we 

located from many years before. That memo effectively corroborated nearly every one 

of the allegations we made in the specific claim. So we refiled the specific claim with 

the Minister, this time with this new memo. 

A few months later, AANDC advised us that the specific claim did not meet the 

minimum standard regarding form, so it was not deemed to have been filed with the 

Minister yet. Why didn't it meet the minimum standard? Because some of the archival 

references on the historical documents were no longer valid. Even though they were 

valid when the claim had been submitted the first time around, the archival references 

were no longer valid because Canada had moved its files since then, from one archive 

to another. 

It was an outrageous situation given that the documents had been in Canada's 

possession the whole time, they were Canada's documents, and for the first specific 

claim Canada had already completed a historical report which had considered these 

same documents. In other words, documents which Canada had already considered 



and commented on, were no longer acceptable because Canada had moved its files 

from one place to another. 

So Canada's position meant that we had to retain a historical researcher to locate the 

documents in the 'new' archive, and provide the new archival references. Luckily, our 

lawyer was able to persuade AANDC that the situation made no sense. But doing so 

required several telephone calls and two letters, all to the tune of approximately $1500 

in wasted legal costs which could have been spent for other pressing needs and social 

programs in our community. 

We are not disagreeing that there should be standards regarding the form of a specific 

claim, only that the application of those standards should be done in a rational and 

common sense manner. 

D. Solutions 

 

I present the following possible solutions for the panel's consideration: 

1. Canada should make more funding available to hire more negotiators and lawyers, 

or at least more in the BC region in order to try to resolve the large number of claims 

rather than shift those resources towards litigation. 

It's somewhat unusual for me to make this recommendation, more funding for 

Canada's side of the table. I, like other leaders in this room and elsewhere, am almost 

always advocating for more funding for the First Nation side of the table. 

But our situation is made that much worse because Canada has fewer people to deal 

with our concerns. And those fewer people cannot give our matters, which are of great 

importance to us, the attention they require. 

Canada's present course of action just means that it will continue to shift its resources 

to litigate with us at the Specific Claims Tribunal and in Federal Court. 

More funding could mean better settlements reached more quickly and in a more 

pleasant manner. 

 

2. Canada should provide more autonomy to its regional negotiators to craft 

settlements which recognize that the one-size-fits-all approach to settlement 

agreements does not work. 

Here, too, I am seeking more power for Canada's negotiators and lawyers. It's almost 

humorous that I am doing so. But if our mutual goal is true reconciliation rather than 

just an overprotection of Canada's legal interests, then something has to change. 

Regional negotiators need to be empowered to work closely with us to craft settlement 

agreements which respect that not all of our communities are the same, rather than 

being dictated to by those in Ottawa who do not yet understand this reality. Canada 

might say that it understands this reality, but it doesn't. What works for our 

neighbours or another Nation in the Maritimes or Ontario doesn't necessarily work for 

us. 

 



3. Canada needs to relax the manner in which it applies its minimum standards 

Rather than using minimum standards as a means to reject a claim, Canada needs to 

just use common sense in how it applies the minimum standards. As the Courts have 

repeatedly told Canada, the objective of Crown-Aboriginal negotiations is 

reconciliation. A rigid and narrow approach to the 'minimum standards' is directly 

contrary to the goal of reconciliation. 
 

E. Conclusions 

From our perspective, the present Specific Claims process is still very broken. True 

reconciliation is not about moving through a Federal Government determined process 

where the rules of the process and its implementation are prescribed by Canada. True 

reconciliation needs to address the wrongs perpetrated on the collective and individual 

members of our Nations. 

I and my community also share many of the concerns I anticipate others will be 

bringing forward today regarding the huge problems of the increased rate of claims 

rejections by Canada, recent changes which threaten the independence of the Specific 

Claims Tribunal, drastic cuts to research funding, access to mediation, discrepancies 

between what Canada claims about the Specific Claims process and the reality, how 

Canada dictates to First Nations regarding what it terms as small value claims, how 

Canada accepts liability for only some aspects of a claim but still requires the First 

Nation to sign settlement agreements including comprehensive releases and indemnity 

clauses for other aspects of the claim, and many other issues. 

 

I just wanted to share some of our experiences and some possible solutions for your 

consideration. I thank you for your time, the important work the panel is doing, and I 

applaud my fellow Gitanmaax Council members, our staff, community members, and 

other Aboriginal peoples involved in the Specific Claims process for continuing to 

work so hard for positive change and true reconciliation. 
 


