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Federation of Saskatchewan Indian Nations 

 

 

 

•          The Federation of Saskatchewan Indian Nations represents the 
rights and interests of 74 First Nations within Saskatchewan  with part 
of its mandate being the protection of Treaties and Treaty Rights 



Success in Saskatchewan Resolving Specific Claims 

 

 

• Saskatchewan has been one of the most successful regions in 
the country in resolving Specific Claims with First Nations in the 
province receiving over one billion dollars in Specific Claims 
settlements and transferring over one million acres of land to reserve 
as part of the implementation of Specific Claim settlement agreements 

 



Justice at Last 

 

 

•  In June of 2007, Canada released Justice at Last, an action plan 
to address the large number of outstanding specific claims.  It 
contained “four interdependent pillars” that were to provide new 
policy rationale to improve the process of settling outstanding specific 
claims 



Pillar 1:  Creation of an Independent Claims Tribunal 

 

 

• Creating “impartiality and fairness” through the creation of a 
new Independent Claims Tribunal with the power to make “binding 
decisions” 

• The Specific Claims Tribunal was created through legislation in 
2008 and began operations in June of 2011.  First Nations can file 
claims seeking a binding decision on liability and/or compensation 

•           FSIN participated in the Joint Task Force which developed the 
Specific Claims Tribunal Act as well as the Rules Advisory Committee 
set up by the Tribunal to advise on rules and procedures  



Concerns (Cont’d) 

 

 

•           Currently the Tribunal has 66 claims filed with the registrar.  13 
of those claims are from Saskatchewan 

• Generally speaking, First Nations seem happy with the 
operation of the Tribunal itself, but there are concerns about its 
continued ability to operate 

 



Concerns about operation of Tribunal 

 

• On November 14, 2014 the Tribunal Chair Justice Harry Slade 
released his annual report to parliament in which he issued a dire 
warning  

• In his report Justice Slade stated:  The Tribunal has neither a 
sufficient number of members to address its present and future case 
load in a timely manner, if at all. Nor is it…assured of its ability to 
continue to function with adequate protection of its 
independence….Without adequate resources the Tribunal will fail.  

• The Tribunal has only one full time judge, who also acts as 
chair, and two part time judges, making a total of two full time 
equivalents 

 



Concerns (Cont’d) 

 

• Concerns have been expressed that the passing of the 
Administrative Tribunal Support Services of Canada Act (ATSSCA), 
which transferred the operations of the dedicated Tribunal Registry to 
the ATSSCA, would compromise the independence of the Specific 
Claims Tribunal. The ATSSCA  is responsible for administrative support 
services for 11 tribunals 



Recommendations Specific to the Tribunal 

 

 

• That additional Justices be appointed to the Tribunal to bring it 
up to the full contingent of six full-time, or up to 18 part-time, Tribunal 
judges 

• That adequate resources be provided to Tribunal to allow it the 
capacity to meet its current and future case load and render decisions 
in a timely manner 

• That steps are taken to ensure the administrative 
independence of the Tribunal  

 



Pillar 2:  Transparency and Adequate Funding 

 

• Establishing “greater transparency” through “new funding 
arrangements” to determine “how well the government is handling 
claims” and whether “adequate funding is available”  

• One of the greatest obstacles in resolving claims is the lack of 
adequate funding for the development, assessment, and negotiation 
of specific claims.  The limits on funding are felt both at the First 
Nation and Federal Government level 

• As the cost of research, legal fees, and expert fees have gone 
up, funding for the development and negotiation of claims has been 
drastically cut. Last year the FSIN research budget was cut by 37% and 
this was on the low end of cuts to Research organizations  

 



Transparency and Funding (Cont’d) 

 

• Limits have been placed on the amount of loan funding 
available to negotiate claims, with the limits depending on what 
Canada believes the claim is worth before the claim has even been 
negotiated 

• For what Canada determines are smaller claims, which Canada 
categorize as claims valued under $3 million, no loan funding is 
available to negotiate the claim. Instead, First Nations are given a set 
amount added to the settlement 

• First Nations within the Tribunal process do have access to 
contribution funding, but the amount provided is not adequate to 
cover what amounts to litigation 

 



Transparency and Funding (Cont’d) 

 

 

• Resources for Federal negotiators to travel to meet and 
negotiate with First Nations have been so severely restricted that 
negotiations are not able to take place. You cannot negotiate claims by 
telephone  



Recommendations Related to Funding 

 

 

• That at a minimum, funding for the research and development 
of claims be returned to the 2013/14 levels.  If workloads have 
decreased in some part of the Specific Claims Branch, money could be 
moved from there to fund First Nations participation in the process   

• The loan funding for negotiations should be determined based 
on the work plan agreed to by the First Nation and the Federal 
negotiator, and that there be no maximum amount but rather funding 
be based on the complexity of the claim and amount of work required 
to reach a settlement 

 



Recommendations – Funding (Cont’d) 

 

 

•           That adequate resources are made available for First Nations in 
the Tribunal process 

• That adequate resources are made available so that Federal 
negotiators can meet on a regular basis with First Nations, to try 
achieve negotiated settlements. This may be accomplished by 
reducing staff within the Specific Claims Branch, and move the savings 
to operations 

 



Pillar 3:  Improved Government Internal Processes for Claims 
over $150 Million 

 

 

• “Faster processing” of claims to “improve internal government 
procedures”, with “separate arrangements” to handle claims over $150 
million  

• The intent of Justice at Last was the resolution of outstanding 
claims, not claims management 

• Saskatchewan First Nations are concerned that Canada is 
taking an overly rigid and adversarial approach, and simply moved the 
backlog of claims from the Specific Claims Branch over to the Tribunal 

 



Claims Over $150 Million (Cont’d) 

 

 

• The internal process for the Federal negotiator to get a 
mandate to make a settlement offer is overly long and cumbersome. 
Currently this can take between nine months to a year, and in some 
cases even longer, which is not reasonable particularly when Canada 
has established a three year operational timeline to try to settle a 
claim once negotiations have begun 

•           There is currently no process for claims over $150 million and 
discussions between AANDC and AFN on setting up a process have 
broken off  



Recommendations Related to Internal Process and Claims over 
$150 Million 

 

 

• That Canada should be exploring ways to streamline their 
internal processes, from the time an informal settlement has been 
reached at the negotiation table, to the time the Federal negotiator is 
given the mandate to make a formal written offer 

• That Canada re-engage with the AFN and First Nations’ 
organizations to develop a process to address claims over $150 million, 
which are currently outside the jurisdiction of the Tribunal 

 



Pillar 4:  Access to Mediation and Resolve Claims  

• “Better access to mediation” through a “neutral third party” 
where “every reasonable effort will be made to achieve negotiated 
settlements, and cases would only go to the Tribunal when all other 
avenues have been exhausted” 

• If as the stated the intent of Justice at Last was to resolve 
claims through negotiations, then to date the action plan has been a 
failure 

• Canada has moved from negotiating claims to using an 
insurance adjuster model whereby Canada tells a First Nations what 
they believe the claim is worth. The First Nation can accept the offer or 
make a case for higher compensation which Canada may or may not 
take into account, and if the First Nation does not agree, they can go to 
a different process which in this case is the Tribunal.  There are no real 
negotiations 



Access to Mediation (Cont’d) 

• Before negotiations begin, First Nations are sent an offer to 
negotiate usually accepting  some allegations while rejecting others, 
but then, as a condition to enter negotiations, the First Nation must 
agree that they will provide a full and final release on all allegations as 
part of any settlement 

• Federal negotiators are being given very narrow mandates and 
almost no flexibility.  In the worst cases, decisions made at the 
negotiation table have been overturned in Ottawa  

• Canada categorizes claims by what it believes the claim is 
worth even before negotiations have commenced. For those deemed 
to be small claims, there is no negotiation process. Canada provides a 
letter of offer usually with a 90-day time fame in which to accept the 
offer or the file will be deemed closed 

 



Access to Mediation (Cont’d) 

 

• A recent report by AANDC titled Summative Evaluation of the 
Specific Claims Action Plan concluded though mediation services are 
available, access has been minimal under the current operational 
model and therefore, the fourth pillar of the Action Plan, better access 
to mediation, is not being achieved. In our experience, when our First 
Nations have proposed mediation at the negotiation table, the 
response from Canada has been that Canada does not intend to 
change its position so mediation will not be helpful. A recent formal 
request to the Minster for mediation has not even been responded to 



Recommendations Related to Negotiations and Mediation 

 

• That Federal negotiators should be given a broad enough 
mandate and flexibility to engage in true “good faith” negotiations.  
While it is recognized that any agreement must be ratified by the 
principals, Canada should be sending negotiators with the authority 
and ability to try to achieve a settlement, and not have negotiations 
micromanaged from Ottawa  

• That negotiations should be modeled on Interest Based 
Negotiations – meaning that the parties should be looking to address 
interests, rather than positions.  To this end, in the letters to the First 
Nation responding to the submission, Canada should not be asking the 
First Nation to accept certain positions by Canada as a precondition to 
entering negotiations 

 



Negotiations and Mediation (Cont’d) 

 

• That Canada end the practice of trying to categorize claims 
based on a value, determined prior to actual negotiations occurring.  
The ultimate settlement value of a claim should be determined 
through negotiations, and just because a claim may have a smaller 
value does not mean it is necessarily less complex 

• That Canada be more willing to agree to ADR to try to resolve 
differences, rather than forcing claims to the Tribunal 

• That, in order to ensure there is no perception of bias, Canada 
re-engage with the AFN and First Nations’ organizations to develop a 
centre for mediation that is housed outside of the Government of 
Canada 
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