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A. MANDATE 
 
General Comments: 
 
Pursuant to section 20 of the Specific Claims Tribunal Act  (the “Act”) the Tribunal, when 
making a decision on the issue of compensation for a specific claim shall not award total 
compensation in excess of $150 million.  A First Nation may not file a claim if the 
amount of its claim exceeds the claim limit.  At the time when the Tribunal accepts 
jurisdiction over the claim it would have no knowledge of whether the  claim is less than 
$150 million or not.  Claims over $150 million must either be negotiated or go to a 
superior court.  The Blood Tribe has had substantial concerns with the cap that has 
been placed on the Tribunal’s jurisdiction given the significant claims that it has against 
Canada.   
 
The second concern with respect to the financial caps put on the Tribunal is with regard 
to annual caps.  When the annual grant is spent the Tribunal appears to be expected to 
simply not take any further actions.  The administration of the Tribunal comes out of the 
same annual grant as awards, which means that, if at the end of the year, the Tribunal 
makes a finding in a claim, there may very well be insufficient funds to actually make the 
award.   
 

1)  Three Year Time Frames 
 

Question 1:  In your review, what are the strengths and weaknesses of the three 
year time frames set out in section 16(1) of the Specific Claims Tribunal Act? 
 
Section 16 of the Act does not just deal with the three year time frame but through 
section 16(2) it also provides the Minister with the authority to determine what kind of 
claim can be filed and the ability for the Minister to set a minimum standard for the 
claim.  This is done through Aboriginal Affairs and Northern Development Canada 
Specific Claims Policy and Process Guide(the “Guide”).  The Guide sets out that if the 
claim filed with the Minister is the same claim that may ultimately be filed with the 
Tribunal by the First Nation, consequently, no new allegation, grounds or evidence can 
be added to the claim once the First Nation has been notified that its claim has been 
filed with the Minister.  It is the date of the filing that marks the beginning of the three 
year assessment period.   
 
During this three year period further grounds or evidence may be revealed to the First 
Nation and the First Nation is not able to address these through the Specific Claims 
process, through Court or any other parallel proceedings. 
 
During the 3 year time frame the First Nation is required to hold any claims filed in Court 
in abeyance while the Minister makes a decision on whether or not the claim will be 
negotiated.    A First Nation is forced to expend resources to file updates with the court 
in order to hold it in abeyance and ties up  the resources of the courts while the Minister 
is making his decision.   



 
If the Minister advises that it will negotiate the claim then a further 3 year time limit is put 
into effect whereby the First Nation may not file the claim with the Tribunal unless the 
Minister agrees in writing. 
 
If the Minister does not accept the claim for negotiation or negotiations are not 
successful the First Nation faces the very real possibility of losing key oral history 
evidence from Elders who may pass away while waiting for the Minister’s decision or for 
the negotiation process to be concluded. 
 
Section 41(1) of the Act which sets out that the Minister shall undertake a review of the 
mandate and structure of the Tribunal also mandates that the Minister shall review any 
other matter related to the Act that the Minister considers appropriate.  The Blood Tribe 
has noted a very significant change in the “negotiation process” that is now entered into 
by Canada if all or part of a claim is accepted for negotiation including the inability of the 
negotiator to adhere to timelines and most significantly, the lack of an opportunity to 
negotiate in good faith.    The Blood Tribe has been advised during the process of 
negotiations that a new process evolved as a result of the establishment of the Specific 
Claims Tribunal which is contrary to the concept of good faith negotiations.  The 
following steps that are still in the published Specific Claim Negotiation Process on the 
Aboriginal Affairs and Northern Development website appear to be modified or 
eliminated, to the peril of a First Nation: 

STEP 2: Joint Negotiation Protocol Agreement Reached 

This is an agreement that sets out the process and "ground rules" for negotiations. It 
includes studies, timetables, etc. 

It is our understanding that there is no longer a requirement to have a Joint Negotiation 
Protocol Agreement which sets out the above process.  Although we were advised 
eventually that Canada would enter into a Protocol Agreement on the claims we were 
negotiating we are concerned with Canada’s approach to what we felt was the 
establishment of the good faith negotiation process. 

STEP 3: Studies/Research on Compensation 

Research and studies help negotiators determine the amount of compensation that 

should be paid to a First Nation when its claim is settled. 

It would appear that in the future, research and studies regarding loss of use or 
damages may or may not be conducted and Canada will not be funding loans for those 
studies that, in Canada’s opinion, are not necessary.  It is our understanding that as of 
April 1, 2013 there are new guidelines for loan funding but those guidelines are still not 
finalized or published and therefore are not accessible to First Nations. 
 
We are not able to conceive of a situation where a First Nation would be able to make 
an informed decision on any offer of settlement without having the benefit of a loss of 



use or damages study.  Those First Nations who do not have the resources to fund their 
own study would clearly be in a compromised position. 
 
We have further had to make an argument with respect to the utilization of the expert to 
do a loss of use study because Canada’s argument, that notwithstanding the fact the 
experts the Blood Tribe chose had a superior proposal with respect to the 
understanding of the claim and meeting the terms of reference Canada attempted to 
argue that another expert should be used because the cost quoted was less.   This was 
notwithstanding the fact it is in fact the Blood Tribe that is responsible for the loss of use 
studies, regardless of whether the negotiations are successful or not. 
 
Canada has further attempted to limit the use of expert reports undertaken in the 
negotiation process in the event the matter goes to the Specific Claim Tribunal for 
adjudication. 

STEP 4: Discussions on Compensation 

The negotiators review the studies and work to reach consensus on how much 
compensation would be fair to settle the claim. 

In the modified process Canada put an offer on the table for the Blood Tribe to consider 
and that offer was left open for acceptance for a period of 90 days.  If it is not accepted 
at the end of that period then the file would be closed.  It is our understanding that this 
will now be the practice and Canada expects a yes or no answer as opposed to any 
negotiation on the compensation amount or the terms of settlement. 
 
It would appear from our conversations that Canada has taken the position that the First 
Nation can always go to the Specific Claims Tribunal and therefore the negotiations do 
not need to be as involved or meaningful as in the past.  This contradicts the published 
statement that “negotiations will continue to be Canada’s first choice for resolving 
specific claims”. 
 
In summary, the concerns with the time frames set out section 16(1) of the Act include 
the ability for Canada to delay the claim process and require the Blood Tribe to expend 
resources to keep claims alive in other proceedings and most significantly, to possibly 
lose significant oral evidence testimony in the event the claim is not accepted for 
negotiations or negotiations are not successful. 
 
The additional concerns related to section 16 are with respect to the changes in the 
negotiation process and the failure of Canada to deal with claims in good faith. 
 

2) Referral of Claims to the Tribunal by Canada 
 

Question 2:  In your opinion, what would be the advantages and/or disadvantages 
of Canada having the option of referring claims to the Tribunal for adjudication, in 
addition to the option currently available to First Nations? 
 



The Blood Tribe does not see any advantage in having Canada having the option of 
referring claims to the Tribunal for adjudication as opposed to good faith negotiations 
given the extremely adversarial approach Canada has taken during the Tribunal 
process. 
 
The Blood Tribe currently has a claim filed with the Specific Claims Tribunal and this 
has turned out to be an extremely adversarial process for the Blood Tribe, perhaps even 
more so than the regular civil litigation court process. This is not a satisfactory 
alternative to good faith negotiations, but rather we would only want to utilize this 
process if there are no other options.   
 
Given Canada’s current approach to negotiations we suggest that if Canada had the 
ability to refer claims to the Tribunal the negotiation process would become even more 
meaningless.  
 

3) Transitional Provisions 
 

Question 3:  In your view, what are the advantages or disadvantages of repealing 
section 42 of the Act and amending 43 of the Act by deleting the words “For 
greater certainty,” from the first line? 
 
The Blood Tribe does not take any position on the repeal of section 42 or modification of 
section 43.   None of the current Blood Tribe claims would be affected by the removal of 
Section 42. 

B. STRUCTURE 

4) Expansion of the Specific Claims Tribunal’s Functions 

 
Question 4:  In what ways would you suggest the function of the Specific Claims 
Tribunal might be expanded to improve services to the parties? 
 
It has been suggested that the function of the Specific Claims Tribunal to be expended 
from focusing on the determination of the validity and assessment of financial 
compensation in unresolved specific claims to include oversight of the negotiation 
process and the administration of funding to support the research and development of 
claims. 
 
In the Tribunal Chairpersons Annual Report of September 2014 Justice Harry A. Slade 
stated as follows: 
 

The Tribunal has neither a sufficient number of members to address its present 
and future case load in a timely manner, if at all. Nor is it, due to the imminent 
coming into force of section 376 of the Economic Action Plan 2014Act, No. 1, 
which provides for the creation of the Administrative Tribunal Support Services 
Canada (ATSSC), assured of its ability to continue to function with adequate 



protection of its independence. These concerns have been raised with the 
Minister of Justice and the Minister of Aboriginal Affairs and Northern 
Development. There has been no adequate response from Government. 
 
Without the appointment of at least one additional full time member and several 
part time members, there will be unacceptable delays in servicing the current 
case load, much less any new claims. 
 
I am the only full time member, and the Chairperson of the Tribunal.  My term 
expires in December, 2015. Without the appointment of one or more full time 
members in the interim there will be no ability to implement a succession plan or 
service the case load. The Tribunal will fail. 
 

While it may be an advantage to expand the function of the Tribunal unless the 
concerns set out above by Justice Slade are addressed any expansion of the Tribunal’s 
duties would be unrealistic and increase the chances for failure. 
 
If the Tribunal is given oversight of the negotiation process then sufficient funds and 
resources must be allocated to the Tribunal to ensure that it would be able to carry out 
any additional responsibilities it may acquire. 
 
What would be more advantageous than having the Tribunal oversee the administration 
of funding, to support the research and development of claims, would be an increase in 
the amount of funding that is allocated to First Nations for the research and 
development of claims.  Alternatively, the Specific Claims Tribunal Act and the Specific 
Claims Tribunal Rules of Practice and Procedure should be amended to address the 
issue of any money that a First Nation may owe to the Research and Negotiation 
Funding Unit, for money borrowed.   Specifically, Section 13(2) of the Act should be 
repealed and amended to allow a First Nation to have these loans forgiven in the event 
it successfully proves its claim before the Tribunal.   
 

5) Judicial Review 
 

Question 5:  In your opinion, how might Section 34 of the Act be amended to 
improve the right of either party to the proceedings to challenge a Tribunal 
decision? 
 
There is currently no appeal from the decision of the Tribunal.  Section 34(1) does 
provide that a decision of the Tribunal is subject to judicial review pursuant to sectin 28 
of the Federal Courts Act. 
 
To date, only Canada has filed applications for Judicial Review of the Tribunal’s 
decision in two instances and so far has been unsuccessful in its challenge. 
 
It is suggested that if Canada was able to appeal a decision of the Tribunal it would do 
so rather than paying the award that is set out and the resources of the First Nation 



would be drained responding to these attempts.  At the current time we see no 
advantage  to amend section 34. 
 

6) General 
 
Question 6:  How would you suggest the structure of the Specific Claims Tribunal 
could be improved? 
 
The Blood Tribe does not have any suggestions at this time on how the current 
structure of the Tribunal could be improved.  However, the Blood Tribe would like to 
once again highlight the concerns raised by Justice Slade, as Chairperson of the 
Tribunal, in his 2014 Annual Report wherein he states that the Tribunal does not 
currently have sufficient members and resources.  The Act provides for the appointment 
of up to six full-time Tribunal Members (or an equivalent combination of full and part-
time Members) but at the time of the writing of Justice Slade’s 2014 report there was 
one full-time Tribunal Member and two part-time Members.  It is clear that the Tribunal 
roster is significantly deficient. 
 
Rather than changing the structure of the Tribunal, the Tribunal should be provided with 
adequate members and resources in order that it can carry out its primary function of 
resolving specific claims. 
 

C. EFFICIENCY 
 

7) Rules of Practice and Procedure of the Specific Claims Tribunal 
 

Question 7:  In your opinion, how could the Tribunal’s Rules of Practice and 
Procedure be amended to improve the Tribunal’s efficiency, effectiveness and 
ensure the timely adjudication of claims? 
 
Canada has taken the position that information provided under the Specific Claims 
Process is privileged notwithstanding the fact that it also sets out in the Specific Claims 
Policy and Process Guide that because the claim filed with the Minister is the same 
claim that may ultimately be filed with the Tribunal no new allegation, grounds or 
evidence can be added to the claim once the First Nation has been notified that the 
claim has been filed with the Minister. 
 
If all documentation, research and studies that were part of the Specific Claim process 
were also automatically a part of the Tribunal process this would shorten the time 
frames at the Tribunal. 
 
Canada’s position with respect to disclosure at the Tribunal is extremely adversarial and 
not in keeping with the Preamble of the Act regarding the resolution of specific claims 
and the right of First Nation to choose and have access to a specific claims tribunal that 
creates conditions that are appropriate for resolving valid claims through negotiation. 
 



The Rules might be strengthened by providing for the First Nation to compel the 
disclosure of relevant documents that are in the possession of a third party, either 
Canada or another First Nation, where the disclosure would help clarify and narrow the 
scope of issues before the Tribunal.  It is noted that there are instances where another 
First Nation may have settled an identical claim and it would be useful to know the 
reasoning behind the settlement and also the quantification of the damages to ensure 
that Canada’s approach is consistent and fair. 
 

8) Bifurcation of Claims  (i.e. Separate hearings on Validity and 
Compensation) 

 
Question 8:  In your opinion what are the advantages and disadvantages of 
statutorily bifurcating validity and compensation hearings? 
 
The advantage of bifurcating the validity and compensation hearings would be because 
a First Nation may not have to go through the exercise and expense of quantifying 
damages for their claim if the Crown is found not liable.  It could also encourage 
negotiations of a claim if the Crown is found liable and therefore not requiring the 
second stage of the hearing with respect to compensation. 
 
However, there may also be a danger in statutorily bifurcating validity and compensation 
hearings in that there may be some benefit to having a hearing on compensation be 
heard immediately after the Hearing Justice has heard the facts with respect to validity.  
This ensures that compensation awards are not provided in a vacuum and the conduct 
of the Crown may have some bearing on the final compensation award. 
 
Given that currently bifurcation is available through the current Rules of Practice and 
Procedure through the request of the parties it is our  position that there would not be an 
advantage to have it statutorily required and rather have it left to the specific 
circumstances and facts of a claim and a First Nation’s strategy and resources. 
 

9) Paper Hearings to Determine Validity and Compensation 
 
Question 9:  What is your opinion regarding the suggestion that validity hearings 
could be conducted as an expedited process, upon mutual consent of the parties, 
using the claim and evidence which was originally submitted to the Minister of 
Aboriginal Affairs and Northern Development? 
If there was mutual agreement between the parties to have an expedited process then it 
should not just be based solely on the claim and evidence that was originally submitted 
to the Minister of Aboriginal Affairs and Northern Development but should also include 
any confirming research that was completed during the specific claims process. 
 
First Nations are specifically disadvantaged when their claims are rejected by the 
Minister because there is no in depth reasoning or legal analysis that is provided 
whereby the First Nation could bolster its argument and produce additional evidence. 
 



It may be important to have a hearing to determine the validity of specific claims 
including the fact that it would allow for subsequent research and disclosure that was 
not available to the First Nation when the claim was originally submitted to the Minister.  
A specific claim may also rely upon oral history that cannot be properly assessed and 
weighed without having an actual hearing.   
 

10) Equitable Compensation 
 
Question 10:  In your opinion, what are the advantages or disadvantages of 
amending the Act to legislate a standard methodology for determining the current 
value of historic losses? 
 
There are no clear advantages to amending the Act to legislate a standard methodology 
to determine the current value of historic losses.  Given the variety of claims that are 
heard by the Tribunal including dealing with the loss of land, unpaid treaty annuities and 
the provision of treaty benefits, attempting to use a standard methodology to determine 
the current value of historic losses for all specific claims would only advantage Canada.  
The method for determining the current value of historic losses should be left to be 
decided on the basis of each specific claim on its own unique facts.  

11) Exchange of Documents 

Question 11:  In your opinion, how might the exchange of documents be 
expedited at the Tribunal? 

In the Blood Tribe’s experience the exchange of documents has slowed the progress of 
its claim as a result of Canada first denying that it had an obligation to disclose all 
relevant documents and rather demanding that the Blood Tribe advise what it 
specifically wanted.  Upon advising what documents the Blood Tribe believes is relevant 
time was then taken for Canada to conduct additional research to locate relevant 
documents.  It appeared that one of the major factors contributing to the delay was that 
Canada has not allocated sufficient resource for the Department of Justice to facilitate 
the timely disclosure of the relevant documents.   

The Blood Tribe has not experienced delay as the result of any lack in the Tribunal’s  
power to make rules or to be willing to set time limits. 

12) Expert Witnesses/Reports 

Question 12:  In your opinion, how can the progress of claims before the Tribunal 
be balanced with the need for additional expert reports or other evidence? 

The parties could submit an agreed statement of facts to the Tribunal in order to focus 
and reduce the number of issues before the Tribunal.  However, Canada’s current 
practice appears to be to deny everything and require the First Nation to prove every 
fact which necessitates the requirement to rely on expert witnesses and reports.  Unless 



Canada’s position changed and the process became less adversarial it is difficult to 
eliminate or reduce the need for additional expert reports or other evidence. 

If the First Nation was provided with resources at the outset to obtain expert reports 
then some of the delay would be prevented as the process could commence quicker 
and assist in progressing the claim. 

13) Proportionality of Costs 

Question 13:  In your opinion, how can the need for additional research and/or 
expert reports be respected, while maintaining proportionality between the costs 
of such work and the value of the claim? 

One option that the Tribunal may consider is to incorporate the mechanism set out in 
Rule 387(c) of the Federal Court Rules.  Rule 387(c) allows a case management judge 
to conduct a mini-trial and render a non-binding opinion as to the probable outcome of 
the proceeding.  If the Tribunal were to  incorporate this process into the Rules, then in 
certain, specific instances a First Nation and the Crown may be able to use this process 
to make a determination whether or not a full hearing before the Tribunal on the validity 
or compensation of a specific claim is necessary.  Depending upon the circumstances 
of a particular claim, if there are only a limited number of issues that all parties can 
agree upon, the mini-trial could be used to give the parties a determination of the likely 
outcome of a proceeding, before they proceed with incurring the expense of additional 
research or expert witnesses. 

Again, if the Crown took a less adversarial approach then it might not be necessary to 
expend the time and resources to obtain additional research and/or expert reports.  It is 
usually the First Nation that has to incur the costs at the outset and notwithstanding the 
fact that the claim may have a modest value the Crown is not willing to concede on any 
points. 

14) General 

Question 14:  How would you suggest the efficiency of the Specific Claims 
Tribunal could be improved? 

The Blood Tribe submits that the Specific Claims Tribunal should be provided with the 
funding and resources as set out in the report of Justice Slade in September of 2014. 

D. EFFECITVENESS 

15) Final Adjudication 

Question 15:  In your opinion, what are the advantages or disadvantages of 
amending the Specific Claims Tribunal Act to create a time limit for submission of 
eligible claims to the Tribunal for binding adjudication? 



The Blood Tribe perceives the imposition of a time limit for the submission of eligible 
claims to the Tribunal to only be a disadvantage to First Nations.   First Nations have 
been denied justice to having their claims heard for over a hundred years and the 
imposition of a time limit under the Act may be a complete bar to them receiving a 
resolution given the lack of adequate resources being provided in order for them to 
proceed to have their claims heard and adjudicated on. 

If Canada wished to have certainty and finality to claims then the best route would be to 
resolve the claims in good faith and on an expedited basis. 

16) General 

Questions 16:  How would you suggest the effectiveness of the Specific Claims 
Tribunal could be improved? 

The effectiveness of the Tribunal could be improved, if the Tribunal were simply 
allocated with sufficient resources to provide for at least 6 full time members, or the 
equivalent.  As highlighted by the Chairperson of the Tribunal in their 2014 Annual 
Report, the Tribunal has not been provided with the adequate resources to function 
properly.   

E. OTHER MATTERS RELATED TO THE ACT 

17) Minimum Standard 

Question 17:  In your opinion, what are the advantages and disadvantages of the 
Minimum Standard for specific claim submissions? 

The Blood Tribe takes the position that the Minimum Standard for specific claim 
submissions does not provide an advantage to a First Nation.  Rather the Minimum 
Standard for specific claims submissions puts any First Nation at a significant 
disadvantage that a litigant before any other court or administrative body is not subject 
to.  The Minimum Standard forces a First Nation to essentially disclose all of the facts 
and legal arguments that it would ordinarily rely upon in litigation in order for a specific 
claim submission to be accepted.  If sufficient information is not included in the specific 
claim submission, the First Nation faces the possibility that its specific claim submission 
will be rejected.  The practical disadvantage that the Minimum Standard forces upon a 
First Nation is that it is forced to reveal its entire strategy to the Crown without any 
comparable information being provided by the Crown.  Further, if the specific claim 
submission is rejected, the Crown will not provide a First Nation with any justification or 
reason for the rejection.  So if a First Nation then proceeds to the Tribunal, it does so on 
the basis of having revealed its entire strategy to the Crown without receiving any 
comparable information or disclosure from the Crown. 

If the Minimum Standard for specific claims submissions is to be retained, then the 
Crown should have to provide comprehensive written reasons, including legal 
justification, to a First Nation as to why its claim has been rejected.    If the Crown were 
required to provide written reasons to justify why a claim was rejected, it would go a 



long way in helping the First Nation prepare a more focussed declaration of claim that 
could be filed with the Tribunal.  By having a more focused declaration of claim filed with 
the Tribunal, the parties can then focus on the actual legal issues in dispute.  In 
narrowing the number of issues in dispute before the Tribunal, both First Nations and 
the Crown could make better use of the Tribunal. 

The other issue that is of concern to the Blood Tribe currently with respect to minimum 
standard is regarding the requirement that in order to be accepted a historical report 
must be provided.  The Blood Tribe has a situation where the Crown has admitted the 
wrongdoing in the course of the litigation process but as a result of limitation issues it 
was agreed that it could go through the Specific Claim process.  Notwithstanding the 
amounts have been admitted to and liability admitted the Blood Tribe is required to go 
through the expense of provide a historical report as opposed to going immediately to 
negotiation. 

As noted earlier, it is sometimes not worth the expense to go to the effort of obtaining 
studies but the minimum standard does not allow any flexibility with respect to this 
requirement. 

18) Further Review 

Question 18:  In your opinion, is a further review of the Specific Claims Tribunal 
warranted at the ten year anniversary of the Act or, alternatively, when would you 
suggest such a review be undertaken, if at all? 
 
If in fact, recommendations from First Nations and the Specific Claims Tribunal itself are 
taken into consideration and addressed then a further review at the ten year anniversary 
may have some merit and would not take significant resources. 
 

19) General 
 
Question 19:  What suggestions would you like to make concerning other matters 
related to the Act? 
 
The main concerns of the Blood Tribe have been set out above.  Specifically it is the 
Blood Tribe’s position that sufficient funding and resources should be provided to the 
Specific Claims Tribunal to ensure that it is able to meet its mandate, as opposed to 
making significant changes to the Act. 
 
The Blood Tribe has been discouraged by Canada’s failure to fulfil its commitments to 
fairly resolve specific claims, both through the specific claims process as well as 
through the Specific Claims Tribunal.  The stated intention of the Act has not been 
followed and instead Canada has taken a more adversarial approach in both its 
negotiation process as well as the process before the Tribunal. 
 
Canada’s treatment of specific claims raises the potential for further claims for breaches 
of fiduciary and trust obligations. 


