
Specific Claims Gathering: First Nations Discussion Forum
Delegates address challenges with implementation of specific claims process
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By Johanna Jimenez-Pardo
ASSEMBLY OF FIRST NATIONS

The Assembly of First Nations (AFN) 
Specific Claims Gathering took place on 
March 4, 2014, in Vancouver, bringing 
together more than 100 participants 
including Chiefs, technicians, community 
members, legal counsel and other experts. 

Overall, the Gathering was centred 
on the challenges related to the proper 
implementation of Justice at Last in light 
of its upcoming 5-year legislative review. 
Participants engaged in discussions 
resulting from the presentations delivered 
by experts working in different areas of the 
specific claim process. We were honoured 
to have a number of notable guests, 

including former National Chief Ovide 
Mercredi, as well as the Regional Chief for 
British Columbia, Jody Wilson-Raybould. 

The day started on a positive note with 
an opening prayer by Elder Tiyáltalut 
Rivers from the Squamish Nation, 
followed by welcoming remarks from 
the co-chairs: Chief Maureen Chapman 
(Skawahlook) and Dr. Tonio Sadik (AFN). 

The first presentation was from Jody 
Woods of the Union of British Columbia 
Indian Chiefs (UBCIC) and Johanna 
Jimenez-Pardo (AFN) on a statistical 
analysis of the trends arising from 
Canada’s announcement of Justice at Last 
in 2007 – and the dismal story that this 
tells about the state of specific claims in 

the current era. 
The audience was then addressed by 

Justice Harry Slade, Chair of the Specific 
Claims Tribunal of Canada. Justice Slade 
spoke of two key areas during his remarks. 
First, he explained what a judicial review 
was, as distinct from an “appeal”, and 
that the first judicial review of a Tribunal 
decision was to be heard in Vancouver by 

Continued on page 6

Update on Kitselas Judicial Review

By Jody Woods
UNION OF BC INDIAN CHIEFS

On April 7-8, 2014, the Federal Court 
of Appeal heard Canada’s judicial review 
of the Tribunal’s decision in Kitselas at the 
Federal Court in Vancouver.

The Specific Claims Tribunal issued a 
decision in February of 2013 in favour of 
the Kitselas First Nation’s specific claim to 
its village lands, a claim formally rejected 
by Canada in October 2009. The Tribunal 
found that the Kitselas First Nation 
habitually used and occupied its ancient 
village site of Gitaus, and that Canada 
breached its fiduciary duty when Indian 
Reserve Commissioner Peter O’Reilly Continued on page 6
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excluded a 10-acre portion of the village 
when allotting Kitselas Indian Reserve #1 
in 1891. O’Reilly recommended excluding 
the 10-acre portion for the creation of a 
“government reserve.”

The Panel of the Federal Court of Appeal 
(Justices Stratas, Sharlow and Mainville) 
heard submissions from counsel for 
Canada, the Kitselas and two interveners: 
The Coalition of BC First Nations and the 
Specific Claims Tribunal.

Canada asked the Federal Court of 
Appeal to overturn the Tribunal’s ruling, 
arguing that the Tribunal made errors of 
fact and law, and that its decision should 
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Inside Justice at Last: Understanding the Numbers
By Johanna Jimenez-Pardo

ASSEMBLY OF FIRST NATIONS

From April 1, 1970, to February 20, 
2014, a total of 1603 Specific Claims 
have been filed. The immense backlog 
of Specific Claims that built up under 
Outstanding Business, 1982 lead 
Canada to announce, in 2007, its Specific 
Claims Action Plan: Justice at Last. 

The Assembly of First Nations (AFN) 
worked with Canada to implement the 
commitments from Justice at Last, which 
included the development of the Specific 
Claims Tribunal Act, as well as a 
Political Agreement on Specific Claims 
Reform. 

The resulting policy was presented by 
the federal government as a “complete 
package that includes all of the elements 
essential to address First Nations’ historic 
grievances. The Specific Claims Action 
Plan is fair, transparent, efficient and 
respectful”.

It has been over five years since Justice at 
Last came into force; however, many First 
Nations have found its implementation 
a challenging experience. Some of the 
most common concerns raised include, 
but are not limited to: (1) a significant 
reduction of funds for claims research; 
(2) high rates of rejection and file closure; 
(3) partial acceptance of claims with 
an insistence that First Nations release 
Canada of all allegations; and (4) take it 
or leave it settlement offers with limited 
access to mediation services. As the 5-year 
legislative review draws closer, anecdotal 

concerns expressed by First Nations 
continue to increase, while the message 
from Aboriginal Affairs and Northern 
Development of Canada (AANDC) is one 
that implies success. For example, claims 
research funding cuts are perceived as 
dissonant with the announcement made 
in Chapter 3.5 (Supporting Families and 
Communities) of Canada’s Economic 
Action Plan 2013, which proposes to: 
“Invest $54 million over two years to 
continue to ensure that specific claims are 
addressed promptly, providing resolution 
to First Nations claimants.” 

Given this discrepancy, AFN decided to 
conduct a detailed analysis of the progress 
of claims processing under Justice at Last. 
Using the data available from AANDC’s 
Reporting Centre on Specific Claims, 
which contains all of the claims that have 
been processed since 1973, an analysis 
was conducted of all claims that have been 
processed since Justice at Last came into 
effect.

Before reporting on the results, it 
is important to note that AANDC’s 
Progress Report – Specific Claims 
2012-2013 states that under Justice at 
Last, 77% of claims have been “concluded”, 
which arguably supports the assertion that 
the process is highly efficient. The AFN’s 
detailed analysis of these “concluded” 
claims, however, found that while it is 
factual that 77% of the claims have been 
“concluded”, this percentage includes 
claims that have been settled, along with 
those that have been rejected based on 
a finding of “no legal obligation” (NLO) Continued on page 3

Specific Claims: 
An Economic 
Perspective

By Dr. Fred Lazar
YORK UNIVERSITY

The Audit of Aboriginal Affairs 
and Northern Development Canada 
(AANDC) Support to the Specific 
Claims Process (November 2012) noted:

 “The government first undertook 
to resolve native claims in 1972 and a 
comprehensive policy process for the 
negotiation of specific claims was first 
introduced in 1982. This alternative 
dispute resolution process provided 
First Nations with an option to negotiate 
the settlement of specific claims based 
on the premise that negotiation was 
more timely, cost-effective, and co-
operative than litigation. This process 
was criticized by First Nations and 
other parties (notably the 2007 Standing 
Senate Committee on Aboriginal Peoples 
“Negotiation or Confrontation: It’s 
Canada’s Choice”). Criticisms focused on 
a failure to process and review claims in 
a timely manner, and a perceived conflict 
of interest arising from continuing 
federal government control over the 
process, and a lack of an independent 
body to make the process more fair and 
effective.” 
Canada’s response to the Senate 

Committee Report was Justice At Last:  
Specific Claims Action Plan. According 
to the Audit Report, Justice At Last set The views or opinions expressed in this 

newsletter are those of the authors named 
and do not necessarily represent those of the 

Assembly of First Nations.

PODCAST AVAILABLE!
To listen to presentations from the 
Specific Claims Gathering, click on 

the individual names highlighted 
within the article.

Photo by Roy Whiteduck

AFN Specific Claims Gathering held March 4, 2014, in Vancouver, B.C.

and “file closures”. While the term “file 
closure” is widely used, the specifics under 
which a file becomes “closed” are not clear. 
Issues related to unilateral “file closures”, 
however, were formally criticised in the 
recent Tribunal decision on Aundeck 
Omni Kaning v. Canada. 

Similarly, a recent survey of 46 First 
Nations conducted by the Union of BC 
Indian Chiefs found that a majority of “file 
closures” resulted from First Nations not 
accepting Canada’s non-negotiable and/
or partial offers, and Canada arbitrarily 
determining that claims do not “fit within 
the policy”. The graphs presented (pg. 3) 
depict AFN’s analysis of the “snapshot” of 
claims progress in contrast with AANDC’s 
reported progress. These graphs include 
all claims that are “under assessment”, “in 

negotiation” and “concluded”.
However, when “concluded” claims are 

disaggregated (i.e., NLO, file closures, 
and settled claims), it becomes evident 
that the majority of these claims represent 
file closures and outright rejections – not 
settlements. Specifically, over half of the 
“concluded” claims (58%) are NLOs, 27% 
are “file closures”, and only 15% represent 
settled claims. Furthermore, the majority 
of claims settled (71%), are claims that 
were reviewed under the old policy – 
Outstanding Business, 1982 – and had 
received offers to negotiate when Justice 
at Last came into effect. In other words, 
the success rate for brand new claims 
being reviewed under Justice at Last is 
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As many of you know, Canada’s specific 
claims action plan – Justice at Last – was 
launched in June 2007 to remedy the many 
problems associated with the specific 
claims process at that time. The main 
problem lay in the enormous backlog 
of claims that had accumulated with no 
apparent venue for resolution. Justice at 
Last promised many positive things – 
greater transparency, faster processing, 
access to mediation and an impartial 
tribunal – and it was on this basis that the 
Assembly of First Nations (AFN) agreed 
to work jointly with Canada to implement 
these changes. Now, some seven years 
later, it is important to carefully assess 
what has transpired and what must 
be done to ensure these objectives are 
addressed.

The AFN’s engagement with Canada 
arose in response to years of advocacy 
on the part of First Nations across the 
country. This included an unsuccessful 
attempt to reform the process in the late 
1990s, as well as many resolutions passed 
over the last decade calling for a better 
process. Under the leadership of former 
National Chief Phil Fontaine, as well as 
former federal Minister Jim Prentice (both 
of whom had been commissioners at the 
Indian Specific Claims Commission), a 
joint First Nations/Canada task force was 
established to define the processes and 
legislation that would ultimately transform 
the process for resolving specific claims. 
I was honoured to co-Chair the National 
Joint Task Force at that time in my former 
capacity as a member of the AFN National 
Executive and as Regional Chief for British 
Columbia.  

The most significant of the innovations 
achieved was the establishment of an 
impartial tribunal to adjudicate specific 
claims valued up to $150 million where a 
claim is rejected or resolution could not be 
reached. The chair of the Tribunal, Justice 
Harry Slade, has proven to be an insightful 
adjudicator along the long and thorny 
path of specific claims resolution. 

Although the intention behind the 
establishment of the Tribunal included 
recognition that neither the courts nor 
negotiations had adequately addressed the 

The State of Claims newsletter is published twice a year 
by the Assembly of First Nations (AFN). The newsletter 
provides a new forum for ongoing information and 
updates about specific claims related issues across the 
country, including tribunal decisions, useful resources, 
expert advice, and planning for the upcoming five-year 
legislative review.

The AFN would like to thank all of the contributors for 
sharing information and perspectives on claims issues 
affecting First Nations.

The views or opinions expressed in this newsletter 
are those of the authors named and do not necessarily 
represent those of the AFN.

If you would like to be added to our electronic 
distribution list, please e-mail Johanna Jimenez-Pardo at 
jjpardo@afn.ca.

Assembly of First Nations
55 Metcalfe Street, Suite 1600
Ottawa, ON  K1P 6L5
Telephone: (613) 241-6789
Toll-free: 1-866-869-6789
Fax: (613) 241-5808
www.afn.ca

myriad challenges arising from specific 
claims – including the fact that it was 
taking 13 years on average to negotiate 
settlements – from Aboriginal Affairs 
and Northern Development Canada’s 
(AANDC) perspective, the objective was 
grounded in a need to “clear the backlog” 
of claims. For First Nations, “clearing 
the backlog” 
should be 
based on 
the need to 
settle claims 
in a fair and 
expeditious 
manner. For 
AANDC, it 
seems “clearing 
the backlog” has meant sending claims to 
the Tribunal. The Tribunal was created to 
ensure that claims would not languish in 
years of fruitless negotiations and must 
not be a short-cut or excuse for rejections 
and file closures of claims. 

The overall approach and trends are 
causing concern for First Nations and 
organizations including:
• high rates of rejection and file closure;
• partial acceptance of claims with an 

insistence that First Nations release 
Canada of all allegations;

• diminishing funding for claims 
research; and

• take it or leave it settlement offers.
Claims research funding has been 

cut between 30 to 60 percent this fiscal 
year. These cuts have the potential to 
undermine the promise of Justice at 

Last and are inconsistent with what was 
announced in Federal Budget 2013 which 
committed $54 million in new funding 
over two years to specific claims. 

Adding to this, Canada has now sought 
to judicially review two of the Tribunal’s 
most significant decisions and is refusing 
to provide any funding to the First Nations 

whose claims 
are the subject 
of the reviews. 
Canada cannot 
afford to leave 
unresolved 
specific claims 
for another 
generation. 
First Nations 

collectively are calling on Canada to live 
up to this government’s commitments 
from 2007 and take the necessary actions 
to bring Government actions in line with 
the commitments and principles in Justice 
at Last.

I have long advocated for the need 
for First Nations to move beyond the 
Indian Act. This archaic and paternalistic 
legislation is a top-down doctrine built on 
the false assumption that the government 
knows what is best for us. It is a doctrine 
long rejected by Indigenous peoples the 
world over, one that continues to fail First 
Nations and Canada.

Together, we have worked hard to 
challenge Canada to move beyond the 
false assumptions of the Indian Act and 
policy. We have begun to see glimmers of 
success. Our success includes the historic 

Apology in 2007, the endorsement of the 
United Nations Declaration on the Rights 
of Indigenous Peoples (UNDRIP) in 2010 
and Canada’s more recent willingness 
to work with First Nations to advance 
and to invest in First Nations control of 
First Nations education. My role is to 
continue to push this government – any 
government – to seek to bring about 
change that moves us beyond existing 
approaches to those that are driven by our 
Nations and on the basis of partnership 
and mutual respect as called for in the 
Treaty relationship and by the UNDRIP. 
This is about the unequivocal recognition 
of our inherent jurisdiction. All of our 
efforts must be directly linked to this 
ultimate objective of building strong, self-
governing nations founded on the riches 
and beauty of our traditional territories 
and cultures.

A 5-year review of the Specific Claims 
Tribunal Act (SCTA) is expected this 
year. This is an opportunity to continue 
our press. To this end, this newsletter 
represents a new forum for First Nations –  
what has become known as the “claims 
community” – to share information and 
draw attention to the as yet unfinished 
business of specific claims. But this is of 
course about so much more than specific 
claims, and as this newsletter grows and 
matures we hope to build from your input 
and expertise to reflect a wide array of 
issues and interests that speak to our rights 
and jurisdiction on the ground – in the 
lands and resources of our territories. We 
can join together in pursuit of fairness 
and justice and stand against those who 
oppose the resolution of specific claims. 
Resolving specific claims moves all of us 
forward, First Nations and Canada. This 
work is about reconciliation. This work is 
in all our interests and we will not waiver 
from its pursuit. 

I ask you to join us in this endeavour. 
To hold Canada to account, and to 
engage constructively in bringing specific 
claims to a fair, timely, and meaningful 
resolution. Together we can get this done 
for our generation and the generation to 
come.

Kleco, kleco.

The Tribunal was created to ensure 
that claims would not languish 

in years of fruitless negotiations and 
must not be a short-cut or excuse for 
rejections and file closures of claims. 

The State of Claims newsletter aims to provide a new forum 
for ongoing information and updates about specific claims 
related issues across the country. 

Submissions from members of the claims community are 
welcomed, subject to the following guidelines:

•             Focus or topic relevant to the claims community
•             500-800 words (or by prior agreement)
•             MS Word or equivalent

Articles must be submitted by October 10, 2014 with your 
name, affiliation and contact details to Johanna Jimenez-
Pardo (jjpardo@afn.ca). Articles will be selected based on 
merit and will be subject to editorial review.  

mailto:jjpardo%40afn.ca?subject=
http://www.afn.ca/index.php/en
mailto:jjpardo%40afn.ca?subject=


Spring 2014 3

AFN’S Analysis of Concluded Claims under Justice at Last
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What Happened to 
Justice at Last?

By Jayme Benson
FEDERATION OF SASKATCHEWAN  

INDIAN NATIONS

How did things go so far off the rails? 
It is pretty clear from the Specific Claims 
Gathering held in Vancouver in March 
2014 that the problems First Nation 
claimants are facing with the specific 
claims process are near universal. For most 
of us who were there when Justice at Last 
was released and participated in some 
way in the development of the Specific 
Claims Tribunal Act, or the setting up 
of the Tribunal, there was great hope that 
the resolution of specific claims had finally 

Continued from page 1

STATISTICAL SNAPSHOT: THE PICTURE AFTER 6 YEARS

Continued on page 5

significantly less than 15%.
Similarly, over time (from Oct. 2008 

to Feb. 2014), an analysis of NLO & 
file closures and settlement rates under 
Justice at Last shows an increased rate in 
rejections (85%) and a decreased rate of 
settlement (15%) in comparison to the 
rates before Justice at Last (55% rejected 

AANDC’s Progress Report Claims Snapshot

and 45% settled respectively). A similar 
trend is observed in AANDC’s report 
over time; however it focuses solely on 
“concluded” claims in contrast to “total 
inventory”.

Based on identified trends, the “clearing” 
of the backlog has become a process in 
which claims have a higher probability 
of being rejected than ever before. While 
the process has arguably become more 

“efficient”, there is value in exploring 
the extent to which the assessment and 
negotiation of claims are conducted in a 
fair and transparent manner – consistent 
with the pillars of Justice at Last.

We will continue to track these trends 
and present an updated analysis in each 
subsequent newsletter. We invite others 
to look at AANDC’s data and to conduct 
their own analyses. We are interested in 

learning about other findings deriving 
from this data, and we welcome any other 
expertise and perspectives on this analysis. 
Please e-mail jjpardo@afn.ca. 

Johanna Jimenez-Pardo is a Policy Analyst 
and Women’s Council Liaison at the AFN 
working on the environment, violence against 
women and girls, international issues, and 
specific claims portfolios.   

become a government priority.  
The whole purpose of setting up the 

Tribunal was not to push claims through 
to the Tribunal process but to create 
an adjudicative body 
which would act as an 
incentive for both parties 
to resolve claims through 
negotiations. The thinking 
was that if both parties 
knew an independent body 
had the power to impose a 
resolution, that risk would 
provide the impetus for the 
parties to seek a mutually 
agreed upon settlement of 
the claim. 

However, it seems 
exactly the opposite has occurred. In 
my presentation in Vancouver I talked 
about the problem at just one stage of 

the process: negotiations. The difficulties 
occur even before negotiations begin 
with Canada’s practice of accepting 
some allegations for negotiation while 

rejecting others and at 
the same time requiring 
First Nations to agree to 
provide a full and final 
release of all allegations 
as a pre-condition to 
entering negotiations. 
Canada often treats the 
three-year time frame as a 
quasi-deadline to resolve 
a claim while limiting the 
number of meetings and 
expecting most of those 
meeting to be conducted 

by conference call. Federal negotiators are 
given narrow mandates and almost no 
flexibility to negotiate. Limits are placed 

on the amount of loan funding available 
for First Nations to negotiate and that 
loan funding is only available for what 
Canada deems as larger claims. For those 
that Canada decides are “small” claims, the 
process has been deemed by the Claims 
Tribunal as “paternalistic, self-serving, 
arbitrary and disrespectful of First Nations” 
(see Justice Patrick Smith’s decision in 
Aundeck Omni Kaning First Nation). 

Despite being one of the key 
components in Justice at Last, there seems 
to be little or no willingness on Canada’s 
part to engage in mediation. And for 
claims over $150 million with no access to 
the Tribunal, there has been no movement 
on the promise to set up a process to deal 
with them. And, to add to the doom and 
gloom, these are only the problems in the 
negotiation phase. Issues and problems 

https://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/jal_1100100030459_eng.pdf
http://laws-lois.justice.gc.ca/eng/acts/S-15.36/index.html
http://laws-lois.justice.gc.ca/eng/acts/S-15.36/index.html
http://services.aadnc-aandc.gc.ca/SCBRI_E/Main/ReportingCentre/External/externalreporting.aspx
mailto:jjpardo%40afn.ca?subject=
http://205.193.184.246/apption/cms/UploadedDocuments/20123001/056-SCT-3001-12-Doc19(typedsignature)(1).pdf
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highlighting Canada’s practice of accepting 
only a small number of allegations while 
demanding a release for the entire claim. 
(See article on page 3.) 

Paul Williams, legal counsel for the 
Aundeck Omni Kaning First Nation –  
which took its claim to the Tribunal 
and won – reflected on the absurdity of 
Canada’s unilateral decision-making in 
what was defined as a “small” claim by 
Canada. Mr. Williams’ presentation was 
peppered with a whit and sarcasm that 
struck a chord with many in attendance. 

Clo Ostrove, legal counsel to the 
Kitselas First Nation, detailed what could 
be expected from the judicial review of 
the Tribunal’s decision in Kitselas, noting 
that the decision of the Federal Court 
of Appeal would determine the level of 
deference to be shown to the Tribunal for 
years to come. (See article on page 1.)

The day wrapped up with presentations 
by Chief Dan Manuel (Upper Nicola 
Band), and Clo Ostrove and Louise 
Mandell (Mandell Pinder LLP) centred on 
current and future strategies for moving 
forward. UBCIC recently established a 
working group focused on specific claims 
in BC. It is comprised of both political 
representatives and technical experts – a 
composition that helps to bridge the 
political and technical advocacy that is 
needed at this time. Ms. Mandell and 
Ms. Ostrove discussed a variety of legal 
strategies that First Nations could consider 
to drive the change needed to compel 
Canada to engage in a fair resolution of 
the claims process.

Discussions throughout the day were 
lively and engaging. Kathleen Lickers 
took to the podium late in the afternoon 
to provide an insightful summary of the 
day’s presentations. And former National 
Chief Mercredi brought the meeting to a 
close with a statement that reflected what 
most people in attendance were feeling: 
“There is an outstanding promise that has 
been unfulfilled since 1982 … the promise 
is there, the mechanism is there, but the 
goodwill of the government is not there 
… we need to restore the integrity of the 
process, and the promise that was made 
has to be fulfilled.”

Elder Tiyáltalut Rivers provided a 
closing prayer, and informal discussions 
continued among many attendees well into 
the night.

We give special thanks to the Elder, our 
presenters, and all of those who attended 
and made this Gathering such a fruitful 
and successful event.

Johanna Jimenez-Pardo is a Policy 
Analyst and Women’s Council Liaison at 
the AFN working on the environment, 
violence against women and girls, 
international issues, and specific claims 
portfolios.   

Continued from page 1

Conference photos by Roy Whiteduck

the Federal Court of Appeal on April 7 
and 8, 2014, in Kitselas v. Canada. Second, 
he focused on why the Tribunal is only 
able to make cash awards (rather than 
land), citing the constitutional division 
of powers as between the federal and the 
provincial governments. 

Economist, Dr. Fred Lazar (York 
University), provided an economic 
perspective on the specific claims process. 
Dr. Lazar posed a series of questions to 
the Gathering, including whether First 
Nations could alter the status quo by 
creating efficiencies and cooperation 
across the regions and between Nations to 
reduce the costs of preparing and valuing 
claims. Dr. Lazar noted that Canada’s 
continuing conflict of interest would 
forever undermine a fair and impartial 
process. 

After the morning wrapped up, 
participants were addressed by Jean 
Crowder, Aboriginal Affairs Critic 
and Member of Parliament for the New 
Democratic Party, who provided a lunch 
hour keynote address. Ms. Crowder 
echoed participants’ concerns about the 
flawed implementation of the policy, 
stating that, although First Nations’ 
faith in political engagement had been 
rightfully diminished, it was important to 
remain fully engaged in political processes. 

The afternoon began with a broad 
panel focused on the various stages and 
respective challenges of the specific claims 
process, relying upon a series of seven 
presenters from across the country. The 
panel was led by Jody Woods (UBCIC) 
on the impacts of the drastic research 
funding cuts effective April 1, 2014. (See 
article on page 5.) 

These concerns were echoed by Patricia 
Myran of the Treaty and Aboriginal Rights 
Research Centre in a presentation focused 
on the large number of outstanding claims 
not yet accounted for due to the lack of 
funding for research. (See article on page 
5). 

Pauline Douglas of the Nlaka’Pamux 
Nation Tribal Council followed by 
describing how claim “splitting” has arisen 
in response to Canada’s emergent practice 
of accepting only “partial” claims. Ms. 
Douglas described how, in one case, four 
original claims had to be split into 22 new 
individual claims. This results in a costly 
shift in negotiations for all concerned, 
including an approximate doubling on the 
part of Canada. 

Claim splitting, in turn, creates a new 
burden for First Nations who must meet 
Canada’s arbitrary minimum standards 
in each case, as was described by Jamie 
Tromp of the Lesser Slave Lake Indian 
Regional Council. 

Jayme Benson of the Federation of 
Saskatchewan Indian Nations (FSIN) 
described the “negotiation” stage, 

https://soundcloud.com/assemblyoffirstnations/paul-williams?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/clo-ostrove-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/dan-manuel-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/clo-ostrove-and-louise?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/clo-ostrove-and-louise?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/kathleen-lickers?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/fred-lazar-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jean-crowder-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jean-crowder-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jody-woods-and-pauline-douglas?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jody-woods-and-pauline-douglas?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jamie-tromp-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jamie-tromp-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2
https://soundcloud.com/assemblyoffirstnations/jayme-benson-1?in=assemblyoffirstnations/sets/specific-claims-gathering-2


Spring 2014 5

Unaddressed, Inactive and “Concluded” Land Claims: The Story that Needs to be Heard
By Patricia Myran

TREATY AND ABORIGINAL RIGHTS 
RESEARCH CENTRE

Out of the 64 First Nations in Manitoba, 
the Treaty and Aboriginal Rights 
Research Centre (T.A.R.R.) currently has 
a membership of 54. We have an eight 
member Board of Directors overseeing our 
operation. We currently have three offices. 
We rent office space at the Brokenhead 
First Nation band office. However, with 
our budget cut by 59 percent, we have 
had to shut down our third office in 
Thompson. In addition, our Winnipeg 
office has been downsized and as a result 
three employees have been laid off. Last 
year we were given notification that there 
would be impending cuts of 25 percent in 
fiscal year 2014/2015.

On February 3, 2014, Aboriginal Affairs 
and Northern Development Canada 
(AANDC) requested a teleconference call 
with a number of the TARR Centres. It 
was during this call that we were informed 
that the TARR Centres had asked for a 
total of $7 million to cover their budgets 
for the coming year. AANDC informed 
us that $6 million would be allocated to 
the claims research area. Out of that $6 
million, $4 million would be allocated for 
the TARR Centres and $2 million would 
be divided between First Nations doing 
independent research and for intervention 
at the Tribunal level.

AANDC wanted our input as to how 
to allocate this $4 million. Each TARR 
representative provided various reasons as 
to why these drastic cuts cannot happen 
and, further, that it was to be placed on 
record that we would not provide any 
collaboration to the allocation of such 
meager funds. Furthermore, I informed 
AANDC that the work plans which we 
submit do not reflect the amount of 
claims that are in fact out there. I am 
not referring to the written requests for 
research that the Centres have already 
received and have not yet been placed on 
their work plans. Nor was I referring to the 

ones which we also submit on our inactive 
work plan.

So, when I was referring to the 
unaddressed issues, I was referring to 
those of which we have not yet received 
written 
submissions 
for. In 
Manitoba, 
as at other 
TARR 
Centres, 
these future 
impending 
claims are being referenced whenever 
discussions with Chiefs and Councils take 
place regarding the land claims that are 
already in process for them.

The point I was trying to get across to 
AANDC was that we have genuine proof 
that there are still many more claims out 
there that need to be addressed now and 
in the future, and that this is not the time 
to cut funding.

Unfortunately, the federal government 
continues to sustain a false perception 
that historical claims are now winding 
down. Those of us working in this field, 
however, know that this is far from the 
truth. Furthermore, the claims analysis 
conducted by the Assembly of First 
Nations has resulted in findings that prove 
claims are not only increasing, but that 
information being communicated to the 
general public is misrepresented. The 
Specific Claims Branch (SCB) has been 
propagating that it has “concluded” (a term 
that lends itself to being misconstrued 
as “settled”) a large percentage of claims. 
However, SCB has been categorizing as 
“concluded files” those claims that it found 
as having no lawful obligation (rejected) 
and those that have been filed as closed 
(for various other reasons). 

In SCB’s current status report (dated 
2014/04/03), out of the 102 Claims in 
Manitoba, 37 were deemed “concluded.” 
They have been assumed concluded by 
either having no legal obligation found 

or file closures. Out of that 37, 16 of these 
claims were listed as having no lawful 
obligation and therefore were not accepted 
for negotiation. The other 21 were listed 
as file closures for various other reasons. 

Out of 
these 21 file 
closures, 
some were 
closed due 
to inactivity 
for various 
reasons 
and under 

diverse circumstances. Therefore, 
these claims should not be dismissed 
as “concluded”. By conveniently 
not designating what is included in 
“concluded” claims, SCB is presenting 
misleading information.

At this point we have not even addressed 
the “inactive” files. A few of these 
“inactive” files may already be listed under 
SCB’s “concluded” list, producing an 
overlap in number; however, that number 
is minimal. It is important to keep in mind 
why a file may be “inactive”, as some of 
them will become “active” files again at 
some point in the future.

TARR Manitoba currently has 24 of 
these types of inactive files. A majority 
of these files are merely inactive because 
a TARR Centre may be waiting for a 
response from its member First Nation 
on next steps. And that majority of 
files, again, has not yet been submitted 
to SCB for review. However, research 
funding policy is now changing and 
does not require the centres to report 
inactive claims. Not acknowledging 
these impending claims can be viewed as 
dismissible, adding to the perception that 
claims are wrapping up.

Given that I am purportedly provided 
funding to support all claims brought 
forward from any of our 54 member First 
Nations upon their request, the reality is 
that because of the funding cuts our centre 
no longer has the financial resources to do 

federal government either rejects or fails 
to negotiate.

 AANDC justifies the sweeping funding 
cuts by making public announcements 
that it has dealt with the backlog of 
specific claims and by characterising the 
federal specific claims dispute resolution 
process as “wrapping up.” AANDC argues 
that it has reduced the backlog from 541 to 
92 claims and asserts very few new claims 
are entering the system. Contrary to these 
statements, the Minister has rejected or 
closed 85 percent of these claims rather 
than negotiating them in good faith. A 
large volume of the rejected claims will 
likely create a new backlog at the Tribunal 
level. There are also hundreds of new 
claims that have yet to be researched 
due to AANDC’s practice of accepting 
only marginal portions of claims for 
negotiation, effectively requiring First 
Nations to split claims and research and 
submit them individually. 

 The most severe costs of these funding 
cuts will be borne by First Nations, 
most of whom have been seeking justice 
for decades. Across Canada thousands 
of reserve lands subject to legislative 
protection were illegally cut off and sold; 
treaty provisions were ignored; fishing 
areas were seized or compromised by 
development; rights to fish and access 
water were systematically denied; and 
sacred sites and grave sites were illegally 
disrupted and removed.

The sweeping cuts to research funding 
deny basic justice to First Nations, 

and entrench a climate of mistrust 
and desperation akin to the Oka and 
Ipperwash crises that arose due to 
land disputes where justice was denied 
through the specific claims process. 
These grievances will not disappear. The 
failure to resolve specific claims will 
place incredible burdens on our children 
and grandchildren and foster further 
uncertainty and instability.

 First Nations from across Canada are 
calling on Prime Minister Harper to 
restore funding in the interests of good 
faith, fulfilling its promises, upholding the 
honour of the Crown and contributing to 
economic certainty.

 Please sign the petition to Stephen 
Harper to have funding restored: http://
www.change.org/en-CA/petitions/
stephen-harper-urgent-restore-
specific-claims-funding-ensure-
justice-for-all or write to Prime Minister 
Harper, your MP, and media outlets to 
voice your opposition to these cuts. 

Restitution for past wrongs must 
be a priority for all Canadians who 
are concerned about justice and the 
availability of economic opportunities 
for all. Justice and reconciliation must 
take precedence over bureaucratic or 
ideological goals. 

Jody Woods is the Research Director at 
the Union of BC Indian Chiefs. 

so. These cuts result in limiting the human 
resources available to fulfil those requests, 
as these continue to pile onto an already 
overburdened work plan. It is therefore 
important to reiterate that work plans 
were already an enormous challenge for 
researchers who were working at a pace 
that exceeded the amount of human and 
financial resources available prior to the 
cuts.

So what do we tell a Chief and his 
Council when they ask for research to be 
conducted on their behalf? The truthful 
answer would be, “Okay, we will put it on 
our work plan maybe in about 6 or 7 years 
from now.” Clearly, this is not what they 
want to hear, nor should it be what they 
have to hear, considering that this delay 
was precisely what Justice at Last was 
supposed to have rectified.

Our particular Centre is receiving a 
cut of 59 percent for this fiscal year. I 
am now the only researcher. This will 
obviously result in prolonged or backed up 
claims. If our TARR Centre staff consists 
of only one person handling claims on 
behalf of 54 First Nations, the pace of 
research will continue sliding at an even 
more unsatisfactory level than what had 
occurred prior to Justice at Last.

AANDC stated that funding was cut 
because the department has managed 
to conclude a “substantial” number of 
specific claims which has supposedly 
reduced the backlog and, as a result, 
fewer claims are submitted each year and 
even fewer claims are at the assessment 
stage, thus reducing the caseload. Well, 
regrettably, as I have illustrated throughout 
this article regarding “concluded” claims, 
inactive claims and unaddressed issues, 
this is as far from the truth.

Patricia Myran is a member of the Long 
Plain First Nation in Manitoba. She is the 
Acting Assistant Director for the Treaty 
and Aboriginal Rights Research Centre of 
Manitoba.

Unfortunately, the federal government 
continues to sustain a false perception 

that historical claims are now winding down. 
Those of us working in this field, however, 
know that this is far from the truth.

Cuts to Specific Claims Research Funding Denies Access to Justice

By Jody Woods
UNION OF BC INDIAN CHIEFS

On February 19, 2014, Aboriginal Affairs 
and Northern Development Canada 
(AANDC) notified specific land claims 
research associations and First Nations 
across Canada of severe funding cuts to 
specific claims research and development 
programs. 

Research associations report cuts 
ranging from 30 to 60 percent and many 
First Nations and Tribal Councils who 
develop their own specific claims have not 
received any funding. The cuts represent 
a reduction of the overall federal specific 
claims research budget from $8.4 million 
to $6 million. Of this, only $4 million is 
being allocated to research and develop 
specific claims; the remainder is being held 
back to fund First Nations taking their 
claims to the Specific Claims Tribunal.

 The unprecedented extent of the 
funding cuts have already resulted in 
massive layoffs of specialized research 
staff, the reduction of services and 
significantly slower rates of claim 
development. It has also raised the 
possibility that new claims will not receive 
any funding at all. 

 The Harper Government introduced the 
Specific Claims Action Plan: Justice At 
Last in 2007. Justice At Last promised to 
resolve specific claims quickly, fairly and 
through negotiations. It also established 
an independent Tribunal to make final, 
binding decisions on claims that the 

What Happened to 
Justice at Last?

Continued from page 3

permeate all parts of the claims process. 
So this leads to the question: what 

needs to be done to fix the specific claims 
process? The Specific Claims Tribunal 
has been the one bright light. Although 
over-worked and under-funded, the 
Tribunal’s well thought out decisions may 
convince Canada it is better to resolve 
claims through negotiations rather 
than adjudicating each claim. Canada is 
supposed to be partners with the Assembly 
of First Nations (AFN) and First Nations. 
Therefore, reengaging the AFN and First 
Nations toward restructuring the specific 
claims process based on the principles and 
spirit of Justice at Last would be the way to 
move forward.  

Fixing the problems in the specific 
claims process requires the commitment 
and will to do so by the federal 
government. Simply closing a file does 
not make the claim go away and no one 
wins by delaying justice. The rationale for 
Justice at Last is as true now as it was in 
2007: the failure to resolve Specific Claims 
is an unacceptable state of affairs for First 
Nation people and for all Canadians – a 
situation that delays economic and social 
progress in Canada, to the detriment of 
the country as a whole.

Jayme Benson is the Director of the 
Indian Rights and Treaties Research 
Programme for the Federation of 
Saskatchewan Indian Nations. 

http://www.change.org/en-CA/petitions/stephen-harper-urgent-restore-specific-claims-funding-ensure-justice-for-all
http://www.change.org/en-CA/petitions/stephen-harper-urgent-restore-specific-claims-funding-ensure-justice-for-all
http://www.change.org/en-CA/petitions/stephen-harper-urgent-restore-specific-claims-funding-ensure-justice-for-all
http://www.change.org/en-CA/petitions/stephen-harper-urgent-restore-specific-claims-funding-ensure-justice-for-all
http://www.change.org/en-CA/petitions/stephen-harper-urgent-restore-specific-claims-funding-ensure-justice-for-all
https://www.aadnc-aandc.gc.ca/DAM/DAM-INTER-HQ/STAGING/texte-text/jal_1100100030459_eng.pdf
http://www.aadnc-aandc.gc.ca/eng/1100100030516/1100100030517
http://www.aadnc-aandc.gc.ca/eng/1100100030516/1100100030517
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in motion a fundamental reform of 
the specific claims process, which was 
intended to bring increased fairness and 
transparency to the process.

How “successful” has the new policy 
been?

According to the Federal Government, 
there have been 1,600 Specific Claims 
filed since 1972. 20% are still in progress, 
while 72% have been “concluded”. Of those 
that have been concluded, only 34% were 
concluded through negotiations. In 35% 
of the cases, Ottawa concluded that there 
was no legal obligation, and the files were 
closed in another 26% of the cases.

According to the Federal 
Government, there have 

been 1,600 Specific Claims 
filed since 1972. 20% are still in 
progress, while 72% have been 
“concluded”. The Assembly of 
First Nations has found that 
when a claim is concluded, 
there is no guarantee that there 
was a fair resolution for the 
First Nations. 

The Assembly of First Nations (AFN) 
has found that when a claim is concluded, 
there is no guarantee that there was a fair 
resolution for the First Nations. Ottawa, 
through the Department of Justice, 
unilaterally determines if there is no 

legal obligation, and when a file is closed, 
again at the discretion of Ottawa, most 
likely there has been no payment to the 
First Nations. Moreover, the AFN found 
there have been higher rejection rates 
for claims filed post-2008 under the new 
policy, than was the case for claims filed 
under the old policy. The new policy fails 
in both achieving its goals of fairness and 
transparency.

These findings should not be surprising 
because of the obvious conflict of interest 
arising from the federal government’s 
control over the process. Even the Audit 
recognized this glaring flaw. 

One of the “four pillars” for the new 
policy was the “designation of a fund 
in the amount of $250 million per year 
for 10 years for settlements”. In other 
words, Ottawa had pre-determined 
its financial obligations when the new 
policy was implemented. The annual 
payments by Ottawa in cases resolved 
through negotiations have averaged $333 
million during the six fiscal years since 
the new policy came into effect. Thus, 
Ottawa was not that far off the mark in 
estimating its financial liabilities. But 
this might just reflect the process and 
lack of transparency and objectivity in 
rejecting claims, and in making financial 
offers when Ottawa agrees to negotiate. 
Furthermore, since Ottawa provides 
repayable loans to support First Nations in 
the negotiations process, the debt burden 
likely influences many First Nations to 
accept Ottawa’s offers. The Audit did 
point out: “AANDC has recognized that 
increasing total loan amounts are creating 
a financial burden to First Nations, and in 
some instances the prospect of having to 

April 15, 2014: Specific Claims 
technicians monthly teleconference 

May 13-14, 2014: National Claims 
Research Directors Meeting (Ottawa)

May 15, 2014: Keewatin appeal at 
Supreme Court of Canada (Ottawa)  

June 23, 2014: Notice of Tribunal 
Hearing: Halalt First Nation 
(Claimant) v. Her Majesty the Queen 
in Right of Canada (Respondent) –  
Hearing to be held at the Halalt 
Gymnasium, located at 8023 
Chemainus Road, Chemainus, 
British Columbia, beginning at 10 
a.m. for a duration of five days.

July 15-17, 2014: AFN’s 35th Annual 
General Assembly (Halifax)

July 15, 2014 (TBC): Chiefs Committee 
on Claims (Halifax)

September 22-23, 2014: World 
Conference on Indigenous Peoples 
(New York)

October 10, 2014 – AFN State of 
Claims Vol. 2, submission deadline

October 30, 2014: Release of Vol. 2 of 
the State of Claims 

Please e-mail Johanna Jimenez-
Pardo at jjpardo@afn.ca if you 
would like to share information on 
upcoming events that may be of 
interest to the community.

Update on Kitselas Judicial Review
Continued from page 1

not be given deference. Lawyers for the 
federal Department of Justice also argued 
that Canada did not have a fiduciary duty 
to protect the lands at issue. The lawyers 
argued, in the alternative, that if Canada 
did owe a fiduciary duty, that duty was 
met. Finally, the lawyers argued that if the 
Court found a fiduciary duty existed and 
was breached in this case, since the Indian 
Reserve Commission process was a joint 
process, the Province of BC (who is not 
participating at the Tribunal) should share 
liability.

The unique purpose of 
the Tribunal is to bring 

about resolution of claims and 
reconciliation between the 
Crown and First Nations.

Lawyers for Kitselas, the Coalition and 
the Tribunal urged the Court to show 
deference to the Tribunal’s decision. They 
focused on the fact that the Tribunal 
was intended to be an alternative to the 
courts when negotiation of specific claims 
breaks down. The Tribunal’s mandate 
and structure, it was argued, reflect 
Parliament’s intention that this be the final 
and binding decision on specific claims. 
Unlike courts, at the Tribunal, historical 
claims would not be subject to limitations 
periods and the proceedings themselves 
are to be culturally appropriate (for 
example, hearings held in the community). 
It was argued the Tribunal needs room 

to make final decisions, and put claims 
to bed. Anything less allows the sting of 
injustice to become more potent, and 
grievances to fester. The Tribunal was not 
intended to be a stepping stone to the 
courts. Judicial review is meant to be a 
narrow opening for the courts to consider 
jurisdictional issues, not to reconsider the 
merits of the claim. The unique purpose of 
the Tribunal is to bring about resolution 
of claims and reconciliation between the 
Crown and First Nations.

One of the legal questions before the 
Court in this judicial review involves 
the test for finding a fiduciary duty, and 
how that test should be applied. The 
Supreme Court of Canada has said that a 
fiduciary duty will exist when: (1) there 
is a cognizable Indian interest; and (2) 
the Crown has assumed a high degree 
of discretionary control in relation to 
that interest. Lawyers for Kitselas and 
the Coalition argued that the Tribunal’s 
decision on these points was reasonable. 
It was reasonable to conclude that First 
Nations have a cognizable interest on the 
lands they habitually used and occupied; 
and it was reasonable to conclude that 
Canada (through the Indian Reserve 
Commission process, Terms of Union, and 
s. 91(24)) assumed discretionary control 
over that interest.  

Lawyers for the Department of Justice, 
on the other hand, argued that Canada did 
not have sufficient control in the reserve 
creation process to give rise to fiduciary 
obligations. They also argued that Kitselas’ 
interest in the lands they habitually used 
and occupied was not a specific enough 
interest to be considered a “cognizable 

repay the loans has deterred the possibility 
of completing a final agreement.”  

Thus, what are the options going forward 
for the First Nations? First of all, it already 
may be too late since the number of new 
claims has dropped steadily each year 
since 2008. Secondly, as the AFN has 
found, many First Nations may not have 
the capacity to go through the entire 
process and demonstrate Canada’s legal 
obligation.

Playing by Ottawa’s rules 
does not seem to have 

worked out in the favour of 
the First Nations. Maybe, it 
is time to change the rules of 
engagement. 

With these caveats in mind, are there any 
realistic options? Should the First Nations 
across the country, with the support of the 
AFN, focus on a much smaller number 
of claims where the liabilities of the 
Federal Government and the provinces are 
substantial – $100 million or more? This 
may enable the First Nations to use their 
limited resources more effectively. 

Since there appear to be four general 
categories of claims – Treaty land 
entitlements, including unlawful 
surrenders and encroachment; mis-
management of assets; lands taken for 
infrastructure and other purposes for 
insufficient compensation; and failure to 
meet Treaty obligations – should First 
Nations collaborate? They could develop 
a template for each major category of 

interest” for the purposes of the test.
The Court has reserved its decision. 

The outcome of these 
judicial reviews will 

profoundly impact all First 
Nations in Canada, whatever 
stage their specific claim may 
be in and will shape the role of 
the Tribunal and the future of 
specific claims. 

Delegates from communities and 
organizations from all across BC showed 
up at the courthouse in Vancouver to 
attend the hearings and show their 
support. The Williams Lake Indian Band, 
whose validated village site claim is also 
under judicial review, sent a delegation 
of 16 members on their community bus 
to join other supporters at the hearings. 
These supporters recognize that the 
outcome of these judicial reviews will 
profoundly impact all First Nations in 
Canada, whatever stage their specific 
claim may be in and will shape the role 
of the Tribunal and the future of specific 
claims. Canada is seeking to diminish 
its responsibility as a fiduciary and, if 
successful, will greatly limit the scope and 
level of redress and compensation it owes 
to First Nations with specific claims. 

Jody Woods is the Research Director at 
the Union of BC Indian Chiefs. 

Specific Claims: An Economic Perspective
claim, including evidence and valuation 
of liabilities, and thus reduce the costs of 
preparing and filing claims. 

Perhaps the First Nations, again with 
the support of the AFN, can undertake 
a campaign to enlighten Canadians 
about the unfairness of the process and 
the financial offers. The First Nations 
could compare the Federal Government’s 
payments each year for settled claims 
to their spending on politically-
motivated programs (e.g. AgriInsurance, 
and regional economic development 
programs)?  

Or perhaps, a new strategy should be 
pursued, based on the original intent 
of the historic Treaties. The AFN could 
estimate what should have been the First 
Nations’ fair share of all of the resource 
wealth created since Confederation, and 
First Nations could start issuing land use 
fees to all “outsiders” on the traditional 
lands of the First Nations to receive their 
fair share going forward. Rotating and 
random blockades also might be part of 
this new strategy.

Playing by Ottawa’s rules does not seem 
to have worked out in the favour of the 
First Nations. Maybe, it is time to change 
the rules of engagement.

Dr. Fred Lazar is currently Associate 
Professor of economics and business at 
York University. In addition, Dr. Lazar 
provides consultation services, is the 
Director of Canadian First Financial 
Holding Company and CFF Bank, and 
is a regular contributor to the Globe and 
Mail Report on Business and the National 
Post Board of Economics. 

Continued from page 1

For more information, visit the Kitselas First Nation website at www.kitselas.com.

mailto:jjpardo%40afn.ca?subject=
www.kitselas.com
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Specific Claims Tribunal Canada Update
By Alisa Lombard

BACKGROUND
In 1947, a Senate/House of Commons 

joint committee created to examine 
the Indian Act recommended the 
establishment of a “Claims Commission” 
to “inquire into the terms of all Indian 
treaties . . . and to appraise and settle 
in a just and equitable manner any 
claims or grievances arising thereunder.” 
The Government did not act on this 
recommendation. 

In 1959-1961, the same joint committee 
recommended that an Indian Claims 
Commission investigate British Columbia 
(BC) and Oka land grievances. Bill C-123, 
introduced in 1969 was the first legislative 
response to these recommendations.  It 
suggested the creation of a five member 
Commission with authority to make 
binding decisions and to award monetary 
damages with no prescribed limit. The 
Bill died on the Order Paper and was not 
revived.

Following the historic decision of the 
Supreme Court of Canada in Calder 
et al v Attorney General of British 
Columbia [1973] SCR 313, a policy 
framework for the assessment and 
negotiation of claims based on Aboriginal 
title (“comprehensive claims”) and 
claims arising from Treaties and takings 
of reserve lands (“specific claims”) was 
developed. In 1974, the Office of Native 

Claims (ONC) was established within 
the Department of Indian Affairs and 
Northern Development (DIAND).  

In 1982, the federal Government issued 
Outstanding Business: A Native 
Claims Policy - Specific Claims. Under 
the policy, the ONC continued to evaluate 
claims, referred to the Department of 
Justice for legal advice and provided for 
ministerial acceptance or rejection of 
claims.

In 1983, the Penner Committee on 
Indian Self-Government produced a 
report recommending that the 1982 
claims resolution model be replaced 
with an independent body and that the 
Assembly of First Nations (AFN) and 
the government devise a joint legislative 
policy. 

In 1986, the specific claims of the 
Mohawks of Kanesatake were rejected.  
There then followed the events of 
the summer of 1990, sparked by the 
dispute with the Town of Oka over the 
development of lands subject to claims 
by the Mohawks of Kanesatake. In 1995, 
another armed conflict occurred at 
Gustafsen Lake, BC. These events led to 
renewed calls for reforms culminating in 
Prime Minister Mulroney’s announcement 
of the creation of a joint AFN-DIAND 
working group to develop a claims 
policy, and the interim creation of 
an independent dispute resolution 

mechanism. This led to the creation of 
the Indian Specific Claims Commission. 
The ISCC was empowered to make 
recommendations that were neither final 
nor binding on the parties.  

In its 1996 Final Report, The Royal 
Commission on Aboriginal Peoples 
recommended a complete re-structuring 
of the handling of Aboriginal claims.  
Specifically, the Report urged the 
establishment by federal statute of an 
independent tribunal to replace the ISCC 
with authority to adjudicate specific claims 
and issue binding orders.

In 2002, Bill C-6, The Specific Claims 
Resolution Act, was introduced in the 
House of Commons proposing to establish 
a new administrative body consisting of 
a Commission to negotiate and resolve 
specific claims and a Tribunal to make 
binding decisions on both the validity 
of claims and compensations awards to 
a prescribed maximum of $10 million 
per claim. The Bill did not receive AFN 
support and, although passed by the 
House and Senate and receiving Royal 
Assent in November 2003, it was never 
proclaimed in force.

In 2006, the Senate Standing 
Committee on Aboriginal Affairs 
tabled its report Negotiation or 
Confrontation: It’s Canada’s Choice 
in which it recommended the creation 
of an independent adjudicative body 

www.sct-trp.ca

The Tribunal opened its doors for 
claim filings in June 2011. Triggering 
the Tribunal process requires that a First 
Nation Claimant file a declaration of 
claim with the Tribunal, in a manner 
consistent with the Specific Claims 
Tribunal Rules of Practice and 
Procedure. A claim must also be eligible 
to be filed pursuant to section 16 of the 
SCTA. A Claimant First Nation must be 
represented by legal counsel. 

As of April 4, 2014, 56 claims have 
been filed with the Tribunal, four (4) of 
which have been withdrawn, bringing the 
total number of active claims before the 
Tribunal to 52. Provincial distribution 
as of March 2014 stands as follows: New 
Brunswick: 1; Quebec: 11; Ontario: 2; 
Manitoba: 3; Saskatchewan: 7; Alberta: 10; 
British Columbia: 18.

The Tribunal has issued three (3) 
decisions on the issue of validity. All were 
decided by Justice Slade, the Chairperson 
of the Tribunal. A decision in the matter 
of the Osoyoos Indian Band that dealt 
with a railway right of way taking was 
rendered on July 4, 2012; a decision in 
the Kitselas Indian Band claim that 
dealt with the non-provision of reserve 
lands within the boundaries of an existing 
reserve was rendered on February 19, 
2013; and, the Williams Lake Indian 
Band decision that dealt with the non-
provision of reserve lands (village sites) 
was rendered on February 28, 2014. 
Findings that the Crown breached its 
obligations to the First Nations Claimants 
were found in all cases. 

Both the Kitselas First Nation and the 
Williams Lake Indian Band decision are 

to make binding decisions on specific 
claims. Aboriginal organizations 
participated in hearings that informed the 
recommendations made in the Report.

On June 12, 2007, Prime Minister 
Stephen Harper and AFN National Chief 
Phil Fontaine jointly announced a plan 
to reform the specific claims process. The 
most significant proposed reform called 
for the creation of a tribunal composed 
of impartial judges with the authority 
to make final and binding decisions on 
the issues of validity and compensation. 
Legislation was drafted reflecting this new 
initiative resulting in the creation of Bill 
C-30, the Specific Claims Tribunal Act, 
which received Royal Assent in June 2008. 

The SCTA establishes a mutually 
acceptable process for the resolution of 
specific claims that was achieved through 
protracted negotiations between the AFN 
and the Government of Canada. The 
SCTA memorializes the historic joint and 
collaborative effort in its preamble:

…the Assembly of First Nations and 
the Government of Canada have worked 
together on a legislative proposal from the 
Government of Canada culminating in the 
introduction of this Act; (SCTA, Preamble)

under judicial review at the Federal Court 
of Appeal pursuant to the SCTA’s section 
34 review provision. The Kitselas judicial 
review was heard on April 7-8, 2014 in 
Vancouver, BC. The Tribunal intervened 
on the narrow issue of the applicable 
standard of review. The judicial review in 
the Kitselas First Nation claim involves 
complex legal questions arising from 
the reserve creation process in British 
Columbia.

Many Applications dealing with various 
aspects of Tribunal procedure have been 
made, and decisions rendered.

Three (3) decisions are currently 
reserved and shall be released in due 
course. They include:
• Popkum First Nation’s claim 

asserting that the Crown breached its 
fiduciary duty in the administration 
of reserve lands and assets. 

• Lac La Ronge Indian Band and 
Montreal Lake Cree Nation’s claim 
that the Crown breached its fiduciary 
obligations in relation to a 1904 
timber surrender.

• Huu-Ay-Aht First Nation’s claim 
that the Crown breached its fiduciary 
duty in its management of the Band’s 
1938 timber surrender. 

The Beardy’s and Okemasis Band #96 
and #97 claim, that deals with alleged 
unfulfilled Treaty promises respecting the 
payment of annuities during the era of the 
Riel Rebellion is ready to go to hearing. 
A hearing is scheduled for the week of 
June 23, 2014 in the Halalt First Nation 
claim in which the Claimant asserts the 
Crown breached its fiduciary obligations 
in relation to a railway right of way taking.

TABLED AMENDMENTS TO THE SPECIFIC CLAIMS 
TRIBUNAL ACT CONTAINED IN THE 2014 BUDGET 

IMPLEMENTATION BILL

On March 28, 2014 the Government tabled the omnibus 2014 Budget 
Implementation Bill in which a new entity called the Administrative Tribunal 
Support Services Canada will be created under the Department of Justice 
portfolio. This organization will provide administrative and adjudicative support 
services to 12 federal administrative tribunals, including the Specific Claims 
Tribunal. The Tribunal’s portfolio itself will remain under the departmental 
portfolio of Aboriginal Affairs and Northern Development Canada.  

As a result of this initiative, consequential amendments result in the deletion 
of certain SCTA provisions. More specifically, section 10 of the SCTA dealing 
with the establishment of a stand-alone registry, and the power of a committee 
of Tribunal members to make general rules respecting the duties of its staff at 
section 12(1) of the SCTA will be removed from the Tribunal’s legislation at the 
passage of the Budget Bill. 

SUMMARY OF TRIBUNAL ACTIVITIES TO DATE

Alisa Lombard is Junior Legal Counsel at the Specific Claims Tribunal of Canada. 
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