
PARLIAMENTARY WRAP UP FOR THE WEEK OF June 4 - 8, 2012 
 
Updates on Key Legislation pertaining to First Nations 
 
Please note: LEGISinfo, a website maintained by the Library of Parliament, provides comprehensive 
information on all legislation: 
http://www.parl.gc.ca/LegisInfo/Home.aspx?language=E&Parl=41&Ses=1 
 
 
Bill C-7: Senate Reform Act  

• Introduced on June 21, 2011 and is currently at 2nd reading.  
• Establishes a framework for electing nominees for Senate appointments from the provinces and 

territories and sets limits upon Senate terms.  
• Any restructuring of the composition or role of government institutions and Parliament should take 

into account the unique history of indigenous peoples as the first inhabitants of Canada, as well 
as the relationship First Nations hold with the Crown. These are not included in the current Act.  

 
Bill C-10: Safe Streets and Communities Act  

• Bill C-10 received Royal Assent on March 13, 2012 and will come into force on a date set by the 
Governor-in-Council. 

• Serious concerns remain with the likely impacts this bill will have on First Nation victims and 
offenders, in particular the additional sentencing and removal of ability to use conditional 
sentences (consistent with the Gladue decision).  

• The overall intent to use expensive and punitive jail measures disproportionately impacts the First 
Nation population of both adult and youth offenders and does not address underlying issues that 
lead to involvement with the justice system.  

• Ongoing advocacy will continue on the need to prevent additional harm through the 
implementation of this legislation, as well as to reform how First Nations are treated by the justice 
system writ large, including asserting and implementing First Nation jurisdiction over all justice 
matters.  

 
Bill C-38: Jobs, Growth and Long-term Prosperity Act 

• Introduced on April 26, 2012. Bill C-38 contains provisions to implement commitments in the 
March 29, 2012 Federal Budget. The Bill has completed committee review 

• and was reported back to the House of Commons without amendment. Debates at report stage 
will begin next week and over 1000 amendments have been introduced by opposition parties. 

• National Chief Shawn A-in-chut Atleo presented to the Sub-Committee on Part 3 on May 29, 
2012 and AFN provided a written submission to the Standing Committee on Finance on Bill C-38, 
both of which are available on www.afn.ca. 

• Saskatchewan Regional Chief Morley Watson presented to the Senate Standing Committee on 
Energy, the Environment and Natural Resources on June 7, 2012 on Part 3 of the Bill. 

• Would enact the Canadian Environmental Assessment Act 2012 which streamlines the 
environmental review process, and has specific implications for Aboriginal consultation in the 
assessment of projects. 

• Amends the First Nations Land Management Act to implement changes made to the Framework 
Agreement on First Nation Land Management, including changes relating to the description of 
land that is to be subject to a land code, and to provide for the coming into force of land codes 
and the development by First Nations of environmental protection regimes; 

http://www.parl.gc.ca/LegisInfo/Home.aspx?language=E&Parl=41&Ses=1
http://www.afn.ca/


• Amends the Fisheries Act regarding the protection of fish that support commercial, recreational or 
Aboriginal fisheries 

• Amends the First Nations Fiscal and Statistical Management Act to repeal provisions related to 
the First Nations Statistical Institute and amends that Act and other Acts to remove any reference 
to that Institute. It authorizes the Minister of Indian Affairs and Northern Development to close out 
the Institute’s affairs. 

• There are concerns about amending and enacting other substantive Bills (such as the Canadian 
Environmental Assessment Act and the Fisheries Act in this fashion will limit opportunity for 
engagement and circumvent the full parliamentary review process.  

 
Bill C-19: Ending the Long-gun Registry Act 

• Bill C-19 received Royal Assent on April 5, 2012. 
• This bill dismantles the long-gun registry, through amending the Criminal Code and the Firearms 

Act to remove the requirement to register firearms that are neither prohibited nor restricted. It also 
requires the destruction of existing records that relate to the registration of such firearms.  

 
Bill C-27: First Nations Financial Transparency Act 

• Introduced on November 23, 2011. Bill C-27 was scheduled for 2nd reading on Friday March 9, 
2012, but was removed from the schedule due to continuing debates on C-10. A new date has 
not yet been scheduled. 

• The Act would require First Nations to prepare and publically disclose audited consolidated 
financial statements AND schedules for remuneration paid to Chiefs and councillors. 
This information would also be provided on the AANDC website. Failure to prepare or disclose 
such information could result in withholding of contribution funds or termination of an agreement.  

• Chiefs have affirmed the importance of accountability and transparency to their citizens. This Bill 
will not address the real issues that challenge First Nation governments. Preliminary analysis of 
this bill has been provided and advocacy will continue.  

 
Bill S-2: Family Homes on Reserves and Matrimonial Interests or Rights Act 

• Introduced in the Senate on September 28, 2011. Completed review by the Senate Standing 
Committee on Human Rights on November 28, 2011. The report of the Committee was tabled on 
November 29, 2011 with two amendments and observations on the importance of ensuring 
First Nations have the needed support and capacity to create their own laws on MRP. The Bill 
passed 3rd reading of the Senate on December 1, 2011.  

• The Bill was introduced at 1st reading in the House of Commons on December 8, 2011.  
• Matrimonial Real Property and land management is a matter of First Nation jurisdiction and First 

Nations have repeatedly called on the government to work with us on an approach that will truly 
ensure First Nation citizens’ access to justice.  

• Some changes to previous versions of bill – notably removal of the verification officer, removal of 
the voting threshold for ratification and addition of a 12 month transition period.  

• Does not provide the necessary tools and capacity to access justice or to address underlying 
issues, such as housing shortages, family violence and the need for community-based dispute 
resolution mechanisms.  

• There are already First Nations that have put their own laws and approaches in place on this 
matter. These must be respected and a similar approach must be supported for all First Nations.  

• First Nation governments are encouraged to work with their citizens to enact their own laws or 
codes in this area in advance of this Bill coming into force.  



 
Bill S-6: First Nations Elections Act 

• Introduced in the Senate on December 6, 2011. Passed 3rd reading in the Senate on April 24, 
2012 without amendments.  

• Introduced at 1st reading in the House of Commons on May 4, 2012. 
• Bill S-6 is opt-in legislation for First Nations who conduct their elections under the Indian Act  
• Extends the election term from two to four years; has provisions for a re-call mechanism; 

elections can be contested in a court and sets-out offences and penalties in relation to the 
election of a chief or councillor.  

• Concerns have been expressed about provisions in the Bill that empower the Minister of AANDC 
to order a First Nation under the Act, including one that conducts custom elections, in the event of 
a dispute or an election overturned by the Governor-in-Council.  

• Includes opt-out provisions for FNs to transition to custom codes.  
• Legislation results from initiatives of the Atlantic Policy Congress of First Nation Chiefs and the 

Assembly of Manitoba Chiefs.  

 
Bill S-8: Safe Drinking Water for First Nations 

• Introduced in the Senate on February 29, 2012. Has completed review by the Senate Standing 
Committee on Aboriginal Peoples and was returned to the Senate without amendments, but with 
the following observation: 

Access to clean and safe water is fundamental to the quality of life of First Nations people, as it is 
to all Canadians. While investments and efforts over time have resulted in improvements to water 
conditions in First Nation communities, much more remains to be done. It is clear that a federal 
regulatory regime is required to establish transparent and enforceable water standards on First 
Nation lands. It is equally clear that the federal government and First Nations need to work 
together in the development of such water standards. 
 
Closing the legislative gap is, however, only part of the solution to the problems surrounding 
water quality on- reserve. Your Committee is concerned that the text of the bill may not, on its 
face, adequately address the needs of First Nations to build capacity to develop and administer 
appropriate laws for the regulation of water and wastewater systems on First Nation lands. 
 
The Committee welcomes the inclusion of a clause in the bill which addresses the relationship 
between the legislation and Aboriginal and treaty rights under section 35 of the Constitution Act, 
1982. However, the Committee is concerned that this clause still expressly allows for the 
abrogation or derogation of Aboriginal and treaty rights in some circumstances. Such a clause 
should only be invoked rarely and not extend beyond what is legally justifiable in any given 
circumstance. 
 
The Committee notes the statement in the Preamble to Bill S-8 articulating the government's 
commitment to work with First Nations in the development of proposals for regulations under the 
legislation. The Committee strongly urges the federal government to meaningfully consult with 
First Nations, and provide necessary resources to ensure First Nations' participation, in the 
development of regulations under the legislation. The development of regulations should and 
must be a joint process involving both the federal government and First Nations. 
 
In his testimony, the Minister told the Committee that the resources required to implement the 
regulations will be in place when the regulations become legally binding. This statement is 
welcomed by your Committee. We further urge Aboriginal Affairs and Northern Development 
Canada to immediately target sufficient financial resources to close the capacity gap for First 



Nations, in terms of both infrastructure and training, in the regulation of water and wastewater 
systems on First Nation lands. 
 
The Committee heard concerns, expressed by representatives of self-governing First Nations, 
that future programs and funding associated with water treatment and protection may depend on 
their agreement to be brought under the purview of this legislation. Your Committee is sensitive to 
such concerns and maintains that such a circumstance would constitute a problematic 
interference with the self-governing powers of First Nations under treaty. 
 
Many First Nations and the Expert Panel on Safe Drinking Water for First Nations, established by 
the Minister of Indian Affairs and Northern Development in 2006, have recommended the creation 
of national or regional First Nations-led water authorities, to provide regulatory oversight and to 
facilitate negotiations and discussions among Canada, the provinces and First Nations. Bill S-8 
should not preclude Canada from exploring this option with interested First Nations and their 
organizations, and in particular those who have made concerted efforts toward the development 
of such entities. 

• Bill S-8 was previously introduced in the last session as Bill S-11. Some changes have been 
made including a commitment in the preamble for First Nation input into the development of 
regulations, the inclusion of a non-derogation/abrogation clause, and an explicit limitation that the 
bill does not authorize regulations respecting the allocation of water supplies or issues of permits 
for the use of water for any purpose other than as drinking water. 

• Creates regulations regarding FN drinking water, but not capacity to comply  
• Some support has been expressed for the changes and this version of the Bill by Alberta and 

Atlantic Chiefs. 
• Consensus remains that investments are needed to support capacity for First Nations in this area, 

and that First Nations must be directly involved in the development of associated regulations. 

 
Private Member Bills: 
 
Bill C-233: An Act to Eliminate Poverty in Canada 

• Introduced on June 20, 2011 by Jean Crowder, Nanaimo-Cowichan  
• Compels the government to eliminate poverty and promote social inclusion by establishing and 

implementing a strategy for poverty elimination in consultation with the provincial, territorial, 
municipal and Aboriginal governments and with civil society organizations.  

• Legislation includes special consideration of Aboriginal peoples as follows: “Whereas it is 
especially imperative to address the living standards and specific historical and structural 
circumstances of Aboriginal communities so as to empower Aboriginal people and ensure their 
full participation in Canadian society and the Canadian economy”  

 
Bill C-260: An Act to amend the Statistics Act (mandatory long-form census questionnaire) 

• Introduced on June 23, 2011 by Carolyn Bennett, St. Paul’s  
• Would reinstate the mandatory long-form census  

 
Bill C-261: National Hunting, Trapping and Fishing Heritage Day Act 

• Introduced on June 23, 2011 by Rick Norlock, Northumberland – Quinte West  



• Would designate the third day in September “National Hunting, Trapping and Fishing Heritage 
Day”  

 
Bill C-267: An Act respecting the preservation of Canada's water resources 

• Introduced on September 19, 2011  
• Would prohibit the removal of water in bulk from major drainage basins in Canada.  

 
Bill C-297:An Act respecting a National Strategy for Suicide Prevention  

• Introduced on September 29, 2011 by Megan Leslie, Halifax  
• Would create a national suicide prevention strategy and work to address the higher risks and 

rates of suicide faced by gay youth, Canada's elderly, teens and young adults, First Nations, Inuit, 
and people in remote communities.  

 
Bill C-300: An Act respecting a Federal Framework for Suicide Prevention 

• Introduced on September 29, 2011 by Harold Albrecht, Kitchener-Conastoga and is currently at 
3rd reading.  

• Would require the Government of Canada to develop a federal framework for suicide prevention 
in consultation with relevant non-governmental organizations, the relevant entity in each province 
and territory, as well as with relevant federal departments.  

 
Bill C-302: Louis Riel Act 

• Introduced on September 29, 2011 by Pat Martin, Winnipeg Centre  
• This Bill would reverse the conviction of Louis Riel for high treason and recognizes and 

commemorates his role in the advancement of Canadian Confederation and the rights and 
interests of the Métis people and the people of Western Canada.  

 
Bill C-400: Secure, Adequate, Accessible and Affordable Housing Act 

• Introduced on February 16, 2012  
• Requires the Minister responsible for the Canada Mortgage and Housing Corporation to consult 

with the provincial ministers of the Crown responsible for municipal affairs and housing and with 
representatives of municipalities, Aboriginal communities, non-profit and private sector housing 
providers and civil society organizations in order to establish a national housing strategy. 

 
Bill C-428: Indian Act Amendment and Replacement Act 

• Introduced on June 4, 2012, by Rob Clarke, Desnethé-Missinippi-Churchill River 
• Amends provisions of the Indian Act including repealing provision which limit bylaw authority and 

require submission to the Minister before they can come into force; repeals provisions related to 
residential schools, and repeals provisions that give the Minister authority over the handling of 
wills and estates on reserves. 



• Sets out in preamble a commitment to develop new legislation to replace the Indian Act and 
continuing work in “exploring creative options for the development of this new legislation in 
collaboration with the First Nations organizations that have demonstrated an interest in this work” 

• Establishes a requirement for the Minister to report annually on efforts to replace 
sections of the Indian Act with modern amendments or legislation. 

 
Bill S-207: An Act to amend the Interpretation Act (nonderogation of aboriginal and treaty rights) 

• Introduced in the Senate on December 13, 2011 and completed 2nd reading on June 7, 2012. It 
has been referred to the Standing Senate Committee on Legal and Constitutional Affairs for 
study.  

• Bill would amend the Interpretation Act (which governs the implementation of all laws) to provide 
that no enactment shall be construed so as to abrogate or derogate from the aboriginal and treaty 
rights recognized and affirmed by section 35 of the Constitution Act, 1982.  

 
Motions 
 
M-386 
May 28, 2012 — 
 
Mr. Rae (Toronto Centre) — That, in the opinion of the House, the Indian Act is the embodiment of failed 
colonial and paternalistic policies which have denied First Nations their rights, fair share in resources; 
fostered mistrust and created systemic barriers to the self-determination and success of First Nations; 
that the House call on the government to eliminate these barriers by initiating a formal process of direct 
engagement with First Nations, on a nation-to-nation basis, which focuses on replacing the Indian Act 
with new agreements based on: (a) the Constitutional, Treaty, and inherent rights of all First Nations; (b) 
the historical and fiduciary responsibilities of the Crown to First Nations; (c) the standards established in 
the United Nations Declaration on the Rights of Indigenous Peoples, including the principle of free, prior, 
and informed consent; (d) respect, recognition, reconciliation and support for First Nations; (e) 
partnership and mutual accountability between the Crown and First Nations; and (f) stability and safety of 
First Nations; that this process begin within three months and be completed within two years; and that the 
process conclude with a final report which details a series of concrete deliverables for the government to 
act upon. 
 
Committee Business 
 
House of Commons Standing Committee on Aboriginal Affairs and Northern Development (AANO) 
 
The committee examined the supplementary estimates for the Department of Aboriginal Affairs and 
Northern Development. Transcripts are attached.  
 
More information is available here: www.parl.gc.ca/AANO 
 
 
Standing Senate Committee on Aboriginal Peoples (APPA) 
 
The committee completed its hearings on Bill S-8: Safe Drinking Water for First Nations Act and continues 
its study on the Metis.  
Transcripts are attached. 
 
 
More information on the committee is available 

http://www.parl.gc.ca/AANO


here: http://www.parl.gc.ca/ParlBusiness/Senate/Committees/Committee_SenHome.asp?Language=E&P
arl=41&Ses=1&comm_id=1 
 
House of Commons Highlights 
 
June 4, 2012 
 
Aboriginal Affairs 
 
 
Mr. Frank Valeriote (Guelph, Lib.):  
Mr. Speaker, I am pleased to rise to present a petition from dozens of residents of Guelph adding their 
voices to hundreds across Canada calling for urgent and immediate 
action to rectify serious problems, like the resource gap and the provision of safe drinking water in first 
nations communities. In the wake of the crisis in Attawapiskat, residents from across Guelph are even 
more motivated to ensure we immediately address 
these inequalities and make the lasting changes to our relationship with our first nations communities. 
* * * 
 
Aboriginal Affairs  
 
 
Mrs. Carol Hughes (Algoma—Manitoulin—Kapuskasing, NDP): 
 
Mr. Speaker, apparently the Conservative government has no problem letting people eat fish with high 
levels of mercury. 
 
In Grassy Narrows an updated study by mercury poisoning expert Dr. Masazumi Harada has revealed 
that 59% of people tested had mercury poisoning and 34% of those tested would have been diagnosed 
with Minamata disease. Yet in 2010, when I raised the issue of Grassy Narrows mercury poisoning in the 
House, the 
Minister of Health stated that the mercury levels were safe. 

Does the minister still stand by her words? Would she eat fish from Grassy Narrows? 
 
 
Mr. Greg Rickford (Parliamentary Secretary to the Minister of Aboriginal Affairs and Northern 
Development, for the Canadian Northern Economic Development Agency and for the Federal Economic 
Development Initiative for Northern Ontario, CPC): 
 
Mr. Speaker, the health and well-being of first nations is a top priority for our government. We continue to 
work with the Mercury Disability Board and the Government of 
Ontario to support the work of the board in addressing the issue of mercury contamination. 
Along with our partners, we are committed to supporting Grassy Narrows and Wabaseemoong First 
Nation in their efforts to improve the lives of the folks in those communities. 
 
* * * 
 
Indian Act Amendment and Replacement Act 
 
Mr. Rob Clarke (Desnethé—Missinippi—Churchill River, CPC) moved for leave to introduce Bill C-428, An 
Act to amend the Indian Act (publication of by-laws) and to provide for its replacement. 
 
He said: Mr. Speaker, as a member of Parliament for Desnethé—Missinippi—Churchill River, and as a 
proud member of Muskeg Lake First Nation, with its strong tradition of entrepreneurship and service to 
military and policing traditions, it is my privilege to introduce an act to amend the Indian Act and to provide 

http://www.parl.gc.ca/ParlBusiness/Senate/Committees/Committee_SenHome.asp?Language=E&Parl=41&Ses=1&comm_id=1
http://www.parl.gc.ca/ParlBusiness/Senate/Committees/Committee_SenHome.asp?Language=E&Parl=41&Ses=1&comm_id=1


for its replacement.  
One first nation referred to it as the “eighth fire”, a first nations prophecy meaning that it is time to build a 
new relationship. The bill would repeal outdated portions of the act, such as references to residential 
schools, the wills and estates sections and would return control of the publication of bylaws to first nations 
governance bodies. 
 
Most important, the bill would require the minister of aboriginal affairs to report annually to the aboriginal 
affairs committee about the progress made toward the legislation to fully replace the Indian Act with 
consultation with willing partners. 
 
(Motions deemed adopted, bill read the first time and printed) 
 
 
 
June 5, 2012 
 
The following opposition motion was debated: 
 
Opposition Motion—Scientific and Social Science Expertise  
 
 
Mr. Kennedy Stewart (Burnaby—Douglas, NDP) moved: 
 
 
That, in the opinion of the House, Canadian scientific and social science expertise is of great value and, 
therefore, the House calls on the Government to end its muzzling of scientists; to reverse the cuts to 
research programs at Environment Canada, Fisheries and Oceans Canada, Library and Archives 
Canada, National Research Council Canada, Statistics Canada, and the Natural Sciences and 
Engineering Research Council of Canada; and to cancel the closures of the National Council of Welfare 
and the First Nations Statistical Institute. 
 
 
Hon. Carolyn Bennett (St. Paul's, Lib.): Madam Speaker, I am speaking on behalf of the Liberal Party, as I 
am the party's aboriginal affairs critic. 
 
I agree entirely with the NDP motion, on this opposition day, on the cuts in scientific areas and on the 
muzzling of scientists, particularly with regard to the effects on first nations communities in Canada. 
[English] 
 
It is important to put this debate and the motion in context. These cuts are actually based in ideology, the 
belief of Conservatives that government does not have any role to play in terms of facilitating equal 
opportunity for Canadians or in the quality of life. This rigid ideology is focused on smaller governments 
and fewer social programs, leaving Canadians to fend for themselves. 
 
In management talk, it is always that if it is measured, it gets noticed, and if it is noticed, it gets done. If 
we do not measure, it will not be noticed. It will be less demand for government to do something, and 
therefore it is content to do nothing. 
 
We recently saw the Conservatives' indignant response to social inequality when the UN Special 
Rapporteur on the Right to Food highlighted serious food insecurity issues in Canada, particularly in 
aboriginal communities. The Minister of Health stated that there was no problem in spite of the fact that a 
Canadian Medical Association Journal article from the McGill scientists showed that 70% of Inuit 
preschool children were food insecure. 
 
The Conservatives do not like these kinds of numbers. We have seen this strategy play out time and time 
again. First, they emphatically deny there is a problem, then savagely attack the credibility of those 



raising the issue. However, facts make the approach more difficult. Evidence makes knee-jerk denials 
less credible. Even the Minister of Health had to admit that maybe there was a problem, faced with a 
huge backlash from her community in the north and from Inuit and Métis Canadians across the country. 
The Conservative government has no respect for evidence. The Conservatives want to rule by ideology, 
blind to the facts, blind to the reality of every day Canadians. This is neither competent, nor responsible 
government. 
 
To facilitate this approach, the Conservative government has muzzled the scientists, as my colleague just 
stated, bullied non-governmental organizations and slashed programs focused on gathering and 
analyzing evidence-based data. 
 
Both government and non-governmental sources have noted the lack of data quality regarding first 
nations, which inhibits a full understanding of the social and economic conditions of first nations people 
throughout Canada. 
 
The First Nations Statistical Institute was established to fill this gap, to increase the quality and 
accessibility of first nations statistics to improve planning, decision-making and investment for all first 
nations as well as federal, provincial and territorial governments. One of its key roles was to work to build 
the expertise in capacity within first nations and their governments in the area of statistics and data. 
With the cancelling of this initiative, it is puzzling why the Conservative government is not reinvesting the 
money into another initiative to deal with this critical first nations capacity gap. The reason is simple. The 
last thing the government wants is accurate data on the challenges faced by first nations in Canada. 
Aboriginal Canadians are working to build sustainable prosperity in their communities, but they can no 
longer count on the federal government as a partner. Despite lagging first nation educational outcomes, 
the Conservatives have failed to address the growing $2,000 to $3,000 per student annual funding gap 
between students on reserve and those in provincial schools. 
 
With first nations suicide rates five times the national average and Inuit suicide rates 11 times higher, the 
Conservatives are cutting the aboriginal youth suicide prevention strategy. 
Even though aboriginal Canadians are much more likely to suffer from diabetes and have significantly 
higher infant mortality rates and significantly lower life expectancy, the Conservatives are cutting 
aboriginal health programs in the national aboriginal health organizations as well. 
The aboriginal diabetes initiative, the aboriginal health resources initiative and the aboriginal health 
transition fund have all been cut by the government. 
 
The National Aboriginal Health Organization, NAHO, which was created as a response to the royal 
commission, will have to roll up its programs by the end of this month. Everywhere we have been in 
Canada we are hearing horror stories from the medical community as to what that means, the data that 
this organization has created, the knowledge translation and the toolboxes. It houses the Journal of 
Aboriginal Health. Everyone is asking who will do this essential work. 
 
I note with some regret that the NDP motion is obviously narrow and is not able to deal with these cuts 
but it underscores why generating accurate socio-economic and health statistics is so important. 
Despite overcrowding rates on reserves six times those off reserve and more than 40% of on reserve 
homes in need of major repairs, the Conservatives have no plan to deal with the crisis in first nations 
housing. 
 
Despite supporting a motion on the right to clean, safe running water, we see no new funding to upgrade 
the huge number of first nations waste and waste water systems, which the government's own national 
assessment determined to be either high or medium risk. 
 
The Conservative government is turning its back on first nations, Métis and Inuit Canadians and the 
Canadian values of compassion, fairness and the tradition of evidence-based policy. 
 
The Conservative government will argue that First Nations Statistical Institute work will be completed by 
other organizations, such as Statistics Canada or the First Nations Information Governance Centre. 



However, neither Statistics Canada nor the governance centre will address capacity development on first 
nations' governments in the area of data collection. Further, the government is not reinvesting the money 
saved from cutting the statistical institute and these other programs. 
 
The Conservatives have killed the mandatory long form census. They have cut what first nations have 
called the count in accountability. It eliminates the ability to measure whether we are making progress 
and whether we are closing the gaps in health outcomes and educational attainment. 
 
In killing the mandatory long form census, participation has dropped from 94% in 2006 to an abysmal 
69% for the Conservatives new national household survey. It means that the data is no longer 
comparable. The worst part is that statisticians and policy-makers cannot identify which segments of the 
population were not counted by the NHS, which means that they are unable to measure the data's bias or 
rely on its accuracy. 
 
Studies have shown that eliminating the mandatory long form census will negatively affect rural 
communities, ethnic groups, women, the poor and aboriginal Canadians. By eliminating the mandatory 
long form census, the Conservative government has essentially said that it wants to marginalize these 
Canadians. It does not want to measure, it does not want it to be noticed and it does not want to do 
anything. The Conservatives will no longer be able to help the poor, the disabled, ethnic or aboriginal 
communities because Canadians will not know they exist. 
 
Rather than working with first nations, Inuit and Métis Canadians to develop solutions for the 
unacceptable socio-economic gaps between aboriginal and non-aboriginal Canadians, the Conservatives' 
answer is to simply shut their eyes to these appalling programs. Again, if it is measured it gets noticed, if it 
is noticed it gets done. The Conservatives have chosen to stop measuring so it will not be noticed and, 
therefore, there will be no demand for the government to do anything. 
 
It is a sad day for Canada and it really is a contempt of knowledge in this country. As Andrew Coyne said 
last year, “What was once a war on the elites is now a war on knowledge.” The Conservatives should be 
ashamed. 
 
The Environment  
 
Hon. Carolyn Bennett (St. Paul's, Lib.):  
Mr. Speaker, yesterday the Minister of the Environment effectively shut the door on including aboriginal 
groups in the new advisory panel on hunting and angling. That is the same minister who has refused to 
apologize for listing first nations as “adversaries”. 
How can the Conservative government exclude the only Canadians with constitutionally protected hunting 
and fishing rights from this important consultation? 
 
 
Hon.Peter Kent (Minister of the Environment, CPC):  
 
Mr. Speaker, I reject the entire content of that question. The hunting and fishing advisory panel was 
created to deepen the dialogue with a group which had not been previously broadly consulted, and that is 
fishermen and hunters. 
As my colleague has rightfully said, first nations have a constitutional right to hunt and fish and they are 
regularly, if not constantly, consulted 
with regard to wildlife and conservation issues. They also, in many cases, are members of the panel 
committee. 
[Translation] 
 
 
June 6, 2012 
 



Jordan's Principle 
 
Mrs. Carol Hughes (Algoma—Manitoulin—Kapuskasing, NDP): Mr. Speaker, many in the House are 
familiar with the story of Jordan River Anderson from Norway House Cree First Nation. 
 
He was born with complex medical needs, but bureaucratic in-fighting about home care fees kept him 
hospitalized. Jordan died at the age of four, never having spent a day in his family home. 
Maurina Beadle of Nova Scotia faces a similar jurisdictional battle as she seeks help in caring for her 15-
year-old special needs son, Jeremy, but thanks to Jordan and the principle that bears his name, she is 
fighting back. 
 
Along with Pictou Landing First Nation, she is taking the federal government to court for failure to 
implement Jordan's Principle, a child first private member's motion unanimously supported in the House 
in 2007. It calls on the federal government to pay medical bills first and determine who pays later. 
 
Maurina Beadle's landmark court case set for next week could create the legal precedence to entrench 
Jordan's Principle in law so that sick kids are no longer caught in the middle of jurisdictional squabbles. 
Today I salute Maurina in her quest for justice, not only for her son but for all first nation children. 
* * * 
 
June 7, 2012 
 
Tyee ha'wilth Bert Mack 
 
 
Mr. James Lunney (Nanaimo—Alberni, CPC): Mr. Speaker, it is with great sadness that I rise in the 
House to announce the passing of Tyee ha'wilth Bert Mack, hereditary chief of the Toquaht First Nation 
on Vancouver Island. He was in his 89th year. 
 
Chief Mack worked in the forestry industry for 40 years. He was instrumental in the development of a 
community forest. He was one of the driving forces that saw his people persevere in treaty negotiations 
with Canada and British Columbia as part of the Maa-nulth Treaty. The treaty means a new world of 
opportunity for the Toquaht people, through cash settlements and lands adjacent to spectacular Barkley 
Sound. 
 
For 67 years Chief Mack, affectionately known as King Bert, led his community with grace and 
compassion. He had a great love for learning, for his culture and his people, and especially his family. He 
was married to his wife Lil for over 60 years and had three children. 
 
In 2009 his youngest daughter, Anne, inherited the chieftainship from Mack. 
 
Bert's vision and leadership have positioned his people to carry on with a great legacy. Respected by all 
and a gentleman, King Bert will be sadly missed but fondly remembered by all who knew him.* * * 
 
Aboriginal Affairs 
 
 
Mr. Jonathan Genest-Jourdain (Manicouagan, NDP):  
Mr. Speaker, the changes to employment insurance are not the only area where the Conservatives have 
nothing to be proud of. 
 
Last evening, the Minister of Aboriginal Affairs and Northern Development, with the help of the chair of 
the committee, refused to answer simple questions concerning his department. Because they refused to 
answer yesterday, I am going to give them another chance today. 
 



Food security is a serious problem for the first nations, the Inuit and the Metis. It was even underscored 
by the United Nations special rapporteur on the right to food. 
 
What is the department’s short-term plan to solve the food security problem? 
 
 
Mr. Greg Rickford (Parliamentary Secretary to the Minister of Aboriginal Affairs and Northern 
Development, for the Canadian Northern Economic Development Agency and for the Federal Economic 
Development Initiative for Northern Ontario, CPC):  
Mr. Speaker, we are committed to providing northerners with healthy food choices at affordable prices. 
 
We welcome input from northerners, retailers and suppliers. We created an advisory board made up of 
northerners to take stakeholder concerns and provide those recommendations to the government as the 
nutrition north program continues to develop. 
 
We want to protect the food security for northerners and we are getting it done. 
 
 
Ms. Jean Crowder (Nanaimo—Cowichan, NDP):  
 
Mr. Speaker, that is not a satisfactory answer to a question that is critical to so many first nations 
 
According to the Prime Minister's own rules, ministers must “answer all questions pertaining to their areas 
of responsibility”, but at committee the minister said, “I should not be subject to criticism for appearing 
here”, and was not there to, “Talk about whatever comes up”. 
 
A minister's job is to answer to Canadians on all issues, not just the ones that the minister likes. 
Why did the minister hide behind the committee chair? Does he not know what is going on in his own 
department? 
 
 
Mr. Greg Rickford (Parliamentary Secretary to the Minister of Aboriginal Affairs and Northern 
Development, for the Canadian Northern Economic Development Agency and for the Federal Economic 
Development Initiative for Northern Ontario, CPC): Mr. Speaker, this gives me an opportunity to thank the 
minister for coming to committee and answering questions on a motion tabled by that member on 
supplementary estimates (A). That is what he was available for and he was happy to answer anybody 
who asked questions on supplementary estimates (A). That is what he did and we appreciate that. 
* * * 
 
Aboriginal Affairs  
 
Mr. Dennis Bevington (Western Arctic, NDP): Mr. Speaker, the Conservatives cannot seem to answer 
questions here and they will not in committee. 
 
Yesterday, when I asked the minister if he would be cutting funding for the Northwest Territories protected 
area strategy. a vital program that allows northerners to determine what areas should have enhanced 
environmental protection, he refused to answer. 
 
My question is for the chair of the aboriginal affairs committee. Instead of stopping questions for the 
minister in a fit of partisanship, will he be scheduling another meeting so that the minister can answer 
these reasonable questions? 
 
 
Mr. Greg Rickford (Parliamentary Secretary to the Minister of Aboriginal Affairs and Northern 
Development, for the Canadian Northern Economic Development Agency and for the Federal Economic 
Development Initiative for Northern Ontario, CPC): Mr. Speaker, it is unfortunate that the member was not 



able to be prepared and organized enough to answer questions on a motion written by his critic for 
aboriginal affairs on Supplementary Estimates (A). 
 
Furthermore, the minister said that he would be happy to come back to the committee to answer 
questions on other matters, as he has always been. 
 
We did not write the motion for supplementary estimates (A). The NDP did. Why did the NDP members 
not ask questions on supplementary estimates (A)?* * * 
 
Highlights in the Senate 
 
June 5, 2012  
 
New Pathways to Gold Society 
 
Hon. Vivienne Poy: Honourable senators, on April 18, Senator Lillian Dyck and I were invited by the New 
Pathways to Gold Society to visit the historic Fraser Canyon, as mentioned in Senator Dyck's statement 
three weeks ago. The board of the society consists of British Columbians who work towards reviving the 
historic sites and promoting heritage tourism in order to bring prosperity back to the region. Visitors can 
experience the 10,000 year-old history of the First Nations peoples, appreciate the tenacity of the 
European explorers and the trials and errors of the Hudson's Bay Company. During the gold rush era, the 
canyon was flooded with American gold miners, and it also marked the beginning of Chinese settlement 
in the colony of British Columbia. We toured historic Yale, where the history of the early gold mining days 
came to life — in the museum, the church, the graveyard, and among the ruins. The church kept a great 
record of the life of the town, which boasted a population of tens of thousands in its heyday, and had the 
best school for girls in the vicinity. Having the opportunity to visit Tuckkwiowhum Heritage Interpretive 
Village, crossing the Fraser River in Hell's Gate Airtram, walking through Alexandra Bridge Provincial 
Park, meeting Chief Jim Hobart, and speaking to a number of the First Nations people from Spuzzum 
during lunch at their office were all eye-opening experiences for me. We crossed the Fraser River on a 
two-car ferry attached by cables in Lytton, guided by a descendant of early settlers who showed us the 
area where the Chinese worked in the orchards, the farms and the gold tailings. There were Chinese 
characters, dating back more than a century, written on the rocks on the edge of the river. The highlight of 
our heritage tour took place on April 20 when Senator Dyck and I had the honour of taking part in the 
cedar rope-cutting ceremony at the opening of the Tikwalus Trail. The New Pathways to Gold Society 
was very fortunate that a satellite television company agreed to send a crew to film the visit. The program 
was aired for the first time two weeks ago. I wish the society great success in bringing prosperity back to 
the people of the Fraser Canyon. 
 
 
June 6, 2012 
 
Community Access Program (Response to question raised by Hon. Sandra Lovelace Nicholas on 
April 26, 2012) 
 
Aboriginal Affairs and Northern Development Canada (AANDC) is working with other federal 
departments, provinces and the private sector to improve broadband access within First Nation 
communities. The First Nation Infrastructure Fund supports First Nation proposals to enhance 
communities' access to the Internet. AANDC also supports a number of First Nation Regional 
Management Organizations which provide comparable activities that enhance the effectiveness of 
classroom instruction through the development and enhancement of technological knowledge in the 
school. For Canadians who have been using a Community Access Program (CAP) site to access federal 
government services and are seeking alternatives to these sites, Service Canada offers single window 
access to a wide range of federal programs and services for citizens through more than 600 points of 
service located across the country. Schools, libraries and not-for-profit learning organizations will continue 
to benefit from other federal initiatives such as the Computers for Schools (CFS) Program. Free 
computers will still be available through the federal government's CFS program which collects, repairs 



and refurbishes donated surplus computers from government and private sector sources, and distributes 
them to schools, public libraries and not-for-profit learning organizations throughout Canada. Most CAP 
sites are not dependent exclusively on federal funding, so it is likely that a certain proportion of former 
CAP sites will continue to stay open. Furthermore, equipment which was obtained by a site or CAP 
recipient through CAP funding, such as computers, will remain the property of each CAP site. Most public 
libraries across the country now provide Internet access, and often some related services, as part of their 
regular business. Certain colleges, schools, and community centres also provide public Internet access. 
The Government of Canada will also continue to support the funding of youth internships at community 
Internet sites. This will provide young Canadians with vital skills and work experience needed to make a 
successful transition to the workplace and provide assistance and coaching to community organizations 
and individuals to improve their ICT-related skills. Former CAP-supported sites will continue to be eligible 
for this funding. 
 
June 7, 2012 
 
Aboriginal Affairs and Northern Development 
Missing and Murdered Aboriginal Women and Girls 
 
Hon. Mobina S. B. Jaffer: Honourable senators, my question is directed to the Leader of the Government 
in the Senate. According to the Native Women's Association of Canada, there are over 582 missing and 
murdered Aboriginal women in our country. It is my belief that the fact that many of these stories go 
untold and that almost all of these cases remain unsolved is a testament to the discrimination many 
Aboriginal women in Canada continue to face. I cannot begin to imagine the pain and suffering that a 
family must endure, knowing that their loved one is missing but not being able to access justice.What is 
our government doing to ensure that the families of the missing and murdered Aboriginal women do not 
have to deal with this pain and suffering in isolation? 
 
Hon. Marjory LeBreton (Leader of the Government): Honourable senators, we are all watching the 
proceedings taking place in the honourable senator's home province as we speak. As we have all 
communicated in the past, this is a dreadful situation. No one should have to go through their life with this 
hanging over their head and feeling that society is not paying the attention to this serious issue that it 
should.Since we have come into government, and more recently, we have taken a number of concrete 
steps. We have created a new RCMP centre for missing persons. We have improved law enforcement 
databases to investigate missing and murdered women. We have boosted victim services and supported 
the creation of community and educational Aboriginal safety plans. We also created a national website for 
public tips to help in the investigation and location of missing women.These are all necessary steps, 
honourable senators. One missing or murdered Aboriginal woman is one too many. We will continue to 
work diligently with our provincial and territorial counterparts to combat this serious problem. 
 
Senator Jaffer: As the leader knows, I have asked this question in the past and am waiting for answers. I 
am not asking these questions only for my province, but for all the Western provinces.What is our 
government doing to ensure that the families of the victims are given a voice? What specific resources 
are these families getting to ensure that they get access to justice for their loved ones? 
 
Senator LeBreton: That is a good question, honourable senators. I appreciate the importance of victims' 
being given every opportunity. With regard to financial support for specific programs, I will take the 
honourable senator's question as notice and respond with a written reply. 
 
Public Safety 
Human Trafficking—Victim Services 
 
Hon. Mobina S. B. Jaffer: I appreciate that the leader may not have the answer to my next question, but I 
would appreciate a delayed answer. When I spoke about trafficking of women and children, I said that the 
greatest sufferers are Aboriginal girls. What are we specifically doing to protect our young Aboriginal 
girls?  
 



Hon. Marjory LeBreton (Leader of the Government): Honourable senators, I do have an answer, and that 
came in the form of an announcement yesterday by the Minister of Public Safety. The government is 
bringing in very strong legislation to deal with the issue of human trafficking. We know that there are 
many components of human trafficking, whether it comes from offshore or involves our own citizens. 
Minister Toews has acknowledged that Aboriginal people, and mostly young women, are overrepresented 
in the human trafficking problem in this country. 
 
Senator Jaffer: Indeed a national action plan was announced yesterday with $25 million provided for it. I 
understood that this was to collect data and to help the police. However, only $500,000 was set aside for 
victim services. I urge the Leader of the Government in the Senate, as part of the leadership team of our 
government, to ensure that more funds are provided for victims because $500,000 of $20 million is not 
good enough. 
 
Senator LeBreton: Honourable senators, I will get the information for the honourable senator but, in 
fairness, there are many other avenues in the justice system through which the government contributes to 
victim services. This piece of legislation sets aside certain sums of money for victim services. This 
amount is added to funding in many other pieces of legislation that provide for victim services. I will 
provide the exact figures. 
 
Aboriginal Affairs and Northern Development 
First Nations Schools 
 
Hon. Claudette Tardif (Deputy Leader of the Opposition): Honourable senators, I was saddened and 
concerned to learn this week that First Nations schools in my province of Alberta are being shortchanged 
$15 million a year in funding compared to their provincial school counterparts. The numbers come from a 
new joint study by provincial, federal and First Nations staff that also found that an average of 39 per cent 
of children and young adults on reserves across the province are taking a pass on school altogether. 
Honourable senators, there are huge gaps in funding between First Nations schools and provincially run 
schools. What is the government prepared to do in light of these alarming figures? 
 
Hon. Marjory LeBreton (Leader of the Government): Honourable senators, the honourable senator has 
asked about the specific situation in Alberta. As she knows, Aboriginal education issues are very 
predominant in the activities that the government has undertaken. 
 
Canada's Economic Action Plan 2012 includes a significant investment of $275 million in First Nations 
education. It builds on major investments our government has already made over the last six years to 
improve outcomes for First Nation students, including the building of 37 new schools on reserves and 
negotiating partnerships with the provinces and First Nations across the country. We have some very 
good examples of working with the provinces to achieve very good results. We are also committed to 
working with First Nations and other stakeholders toward legislation that will establish the structure and 
standards needed for a strong, accountable education system on reserves; and we are exploring ways to 
provide stable, predictable and sustainable funding for First Nations education. As an aside, honourable 
senators, I attended the meeting of the ministers of the Crown and leaders of the First Nations in January. 
The issue of access to proper education and funding were at the top of the list. We have made a very 
good start and have been investing in programs since we formed government. With regard to the specific 
school to which the honourable senator refers, I would have to ask for more detail. Senator Tardif: I thank 
the minister for looking into this particular situation in Alberta. However, I had asked a similar question 
last February that dealt generally with what the government planned to do to close the gap in funding. 
The leader assured honourable senators that the Minister of Aboriginal Affairs and Northern Development 
would take measures as quickly as possible to address these serious concerns. It is now the month of 
June. Will the leader make the commitment to take the $100 million proposed in the 2012 budget to deal 
with this particular situation? 
 
Senator LeBreton: In fairness, honourable senators, what the honourable senator asks of the government 
is being done by the government. The report prepared by the Standing Senate Committee on Aboriginal 
Peoples dovetailed very nicely into an independent report commissioned by the government. Certainly, it 



has been the focus of the Minister of Aboriginal Affairs every week this year and before. Great steps have 
been taken. Through our jobs and skills training programs, the Prime Minister and I have said on many 
occasions that, as we develop the resources in the North, in particular those areas where there are large 
Aboriginal communities, it will be in everyone's interest that these jobs be available for the people who 
live in those communities, who in many cases are Aboriginal. Great effort is being put into skills training 
for Aboriginal people. Their economic status in the country will be greatly enhanced if these jobs are 
available to them and they have the skills to perform those tasks. 

Interpretation Act 
Bill to Amend—Second Reading 

On the Order: 

Resuming debate on the motion of the Honourable Senator Watt, seconded by the Honourable Senator 
Lovelace Nicholas, for the second reading of Bill S-207, An Act to amend the Interpretation Act (non-
derogation of aboriginal treaty rights). 

Hon. Dennis Glen Patterson: Honourable senators, I rise to speak to Bill S-207, an Act to amend the 
Interpretation Act (non- derogation of aboriginal treaty rights). 

Before addressing this bill, I want to pay tribute to my friend and Senate colleague, the sponsor of this bill, 
Senator Charlie Watt. Senator Watt was on the board of Inuit Tapirisat that brought me to the North in 
1975. He was one of the pioneers of the comprehensive land claims movement in Northern Canada: the 
first land claim in Nunavut, which paved the way for all the others that followed. They are the most 
spectacular and ambitious land claims agreements in all of Canada. Senator Watt was also one of the 
leaders of the Inuit Committee on National Issues, which was pivotal in pressing for the inclusion of 
Aboriginal rights in the Constitution in 1982. 

That is where we start the discussion of this bill. The good news is that the Aboriginal and treaty rights of 
the Aboriginal peoples of Canada — Inuit, Indians and Metis — are protected and enshrined in the 
Constitution of Canada. Section 35 of the Constitution Act was, after some hiccups following the so-called 
"kitchen accord," restored to the Constitution by nine premiers and the prime minister, giving Aboriginal 
rights the protection of the supreme law of the land. It is now the anchor of Aboriginal and treaty rights in 
this country. 

The bad news is around the definition of Aboriginal and treaty rights. Although following repatriation there 
were valiant attempts to give the section more precise definition, the three years of meetings of Aboriginal 
affairs ministers for federal- provincial-territorial governments and Aboriginal leaders — meetings which 
Senator Watt and I both attended — never resulted in a more precise definition than what is set out in the 
bare bones wording of sections 35 and 25. 

The courts, of course, given the rather broad language in section 35 and the subsequent failure of 
political and Aboriginal leaders to give it a more precise definition, have established certain justifiable 
limits on the extent of Aboriginal rights. 

Just as the courts have ruled that there are reasonable limits on freedom of speech — the oft-cited 
example is that freedom of speech does not mean that one is free to shout "fire" in a crowded theatre 
when there is no fire — the Supreme Court has ruled in the Sparrow decision that even Aboriginal rights, 
which we all respect, may have certain reasonable limits in special circumstances. I believe a clear 
example of one of those reasonable limits is found in Bill S-8, the Safe Drinking Water for First Nations 
Act, which is now in the Senate. Witnesses were heard on clause 3 of that bill, which contains an 
exception allowing the infringement of Aboriginal rights, specifically when the safety of drinking water is 
concerned. An example was cited of a garbage dump or waste disposal site on Indian lands. 
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Even if there was an Aboriginal right on Indian lands that contained an important community water 
source, a lawyer for the Department of Justice advised our committee that the clause was necessary to 
ensure that Aboriginal land rights would not prevail if those rights were employed to justify the 
establishment of a garbage dump or waste site that jeopardized a source of clean drinking water for the 
community on those lands. To me, the provision of safe drinking water is a pretty clear "valid legislative 
objective," as the court described it in R. v. Sparrow. 

However, enacting clauses piecemeal, on an ad hoc basis, as Bill S-8 proposes, may not be the best 
solution to this important question. 

Parliament has now devised, I understand, no fewer than 19 clauses, in various Statutes of Canada, that 
have sought to protect the Aboriginal rights enshrined in our new Canadian Constitution by inserting 
clauses in federal legislation that specifically state that, notwithstanding legislation that might appear to 
infringe, to one degree or another, on Aboriginal rights in the Constitution, the Aboriginal and treaty rights 
recognized in the Constitution Act are preserved and respected. These are the so-called non- derogation 
clauses. As I say, soon there may be another clause in another statute, the proposed safe drinking water 
for First Nations act, Bill S-8, which takes yet another approach. Clause 3, in fact, has been called a 
derogation clause because it allows for an exception to the non-derogation words in the bill where 
Aboriginal rights conflict with protection of safe drinking water and sources. 

Honourable senators, in this connection, I may be part of the problem. I will be introducing Bill S-8 for 
third reading in the chamber next week. I do so because I believe that there is justification for infringing 
Aboriginal rights where such an important public policy goal as protecting safe drinking water and sources 
is required. However, some, including my respected colleague Senator Sibbeston, have argued that such 
a clause is patronizing and represents the thin edge of the wedge. 

The Sparrow case sets out clear criteria under which an infringement of Aboriginal rights must be 
justified. There must be a "valid legislative objective," such as natural resources conservation or 
protection of safe drinking water. 

We have a sacred right, which was given recognition, after much struggle, in the highest law of our land, 
in section 35 of the Constitution Act. I was involved in that struggle, as were Senator Sibbeston and 
Senator Watt, amongst others. Given that sacred right and given that the courts, including the highest 
court of the land, and our own federal Parliament have qualified that right and set limits upon it through 
court decisions and, at last count, 19 versions of the so-called non-derogation clauses, how can we be 
sure that this sacred right is respected and protected? That is, as I understand it, what Senator Watt's bill, 
S-207, is all about. The courts, by the way, have not been helpful to date because not a single case has 
yet considered the array of non-derogation clauses now in place in various federal statutes. 

It has been admitted by senior Justice officials that legislative draftspeople take an ad hoc approach to 
ensure whether statutes might infringe Aboriginal rights and, therefore, whether a non- derogation clause 
is needed. One senior official before the previous committee even admitted candidly, speaking of the 
Department of Justice's position on the issue, that: 

When dealing with specific requests for inclusion of a non-derogation clause, there was sometimes or 
perhaps generally little in-depth analysis or discussion concerning the intended purpose or effect of such 
a clause. . . . Instead, the issue tended to be dealt with on an ad hoc basis. Calls for an inclusion of a 
clause or debates over wording were often made late in the legislative process. In the result, the focus 
was often on avoiding delays to the passage of the bill, rather than on the impact the provision might have 
in the operation of the legislation. 



As a result, non-derogation clauses were added to statutes often as a matter of compromise or 
expediency. 

I think it is time that we once again seriously examine how we can ensure that Aboriginal rights do not get 
watered down by further court decisions and by the enactment of federal laws that, perhaps 
unintentionally, have the cumulative effect of incrementally eroding that most fundamental of rights for the 
Aboriginal peoples of Canada. 

We have thoughtful advice from the Standing Senate Committee on Legal and Constitutional Affairs of 
the Thirty-ninth Parliament, Second Session, whose chair was Senator Joan Fraser, whose deputy chair 
was Senator Raynell Andreychuk and whose members included Senator Watt, Senator Lovelace 
Nicholas and Senator Dyck. In their final report, December 2007, Taking Section 35 Rights Seriously: 
Non-derogation Clauses Relating to Aboriginal and Treaty Rights. 

The committee's first recommendation is what led Senator Watt to introduce this bill. Interestingly, their 
second recommendation also called for the repeal of all non-derogation clauses relating to Aboriginal and 
treaty rights under section 35 of the Constitution, enacted since 1982, which Senator Watt has chosen not 
to include in Bill S-207. 

Another recommendation called for the Department of Justice to establish a firm practice of vetting each 
bill proposed for Parliament to review whether the proposed bill would impact Aboriginal rights. We do this 
for Charter rights. The practice is known as "Charter proofing." Why should we not do it for Aboriginal 
rights, which are arguably just as important as Charter rights? After all, there is no provision in the 
Constitution for reasonable qualifications on Aboriginal rights. Those exceptions have been constructed 
by the Supreme Court since the Constitution was repatriated, most notably in the Sparrow case. 

This, I think, is the least that we must do to ensure that we are vigilant in protecting and respecting 
Aboriginal rights. 

There is agreement by expert witnesses who the committee heard in 2007 on a number of important 
points relating to this issue. 

First, the ad hoc and sometimes last-minute approach we are now taking, seemingly on a statute-by-
statute basis, is not the ideal way to deal with respecting such a sacred right. 

Second, there must be a process to vet each bill for possible infringement of Aboriginal rights, as we now 
do for Charter rights. I was pleased to note that Senator Dagenais endorsed this process when he spoke 
to this bill on April 4 on behalf of our government. 

Third, since there is agreement even from Aboriginal rights lawyers that in certain circumstances 
infringement of Aboriginal rights is justified, the primary question is really how do we best give recognition 
to this without eroding those sacred rights. 

Senator Watt's bill provides one clear answer, as recommended by the Standing Senate Committee on 
Legal and Constitutional Affairs in 2007: Put a provision in the Interpretation Act that will apply to all 
federal statutes. 

Interestingly, the committee report noted that putting this clause in the Interpretation Act would not 
prevent reasonable infringements of Aboriginal rights protected in the Constitution because section 3(1) 
of the Interpretation Act itself provides that: 

. . . a provision of that Act does not apply to an enactment where a contrary intention appears. Thus, if in 
the future Parliament considers it inappropriate for the non-derogation clause to apply to a given federal 



statute, the expression of a contrary intention in that statute would be sufficient to address the concern. In 
short, we find it preferable, in the interest of upholding the honour of the Crown, to make inclusion of a 
non-derogation clause in all legislation the default position through the insertion of a provision in 
theInterpretation Act, with explicit action needed to opt out of its application. 

It is timely that this question, and what I see as a growing legislative problem, be addressed once and for 
all. I commend Senator Watt for bringing this important bill forward to this chamber, and I put my trust in 
the Standing Senate Committee on Legal and Constitutional Affairs to build on the work done in 2007 — 
and I would respectfully recommend that previous testimony be adopted, if possible — and to recommend 
a way to resolve this vexing question through its examination of Bill S-207. 

It is, I think, noteworthy that the Standing Senate Committee on Legal and Constitutional Affairs, which 
included many current members of this chamber, recommended a non- derogation amendment to the 
Interpretation Act with all-party support. That committee is now the place to finish the job of making order 
out of disorder. 

 

Hon. Nick G. Sibbeston: Honourable senators, the matter of non-derogation clauses in federal 
legislation has been before the Senate on numerous occasions. Since I came to the Senate in 1999, as 
bills dealing with Aboriginal matters came before Parliament they invariably contained a non-derogation 
clause. I first dealt with a matter, along with Senator Watt and other Aboriginal senators then in the 
chamber, in the fall of 2001, when it arose as part of the Nunavut Waters Act. These clauses had been 
appearing in federal legislation as early as 1985, generally mirroring the wording found in section 25 of 
the Constitution Act. 
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The standard wording was "nothing in this Act shall be construed so as to abrogate or derogate from any 
existing Aboriginal or treaty rights of the Aboriginal peoples of Canada under section 35 of the 
Constitution Act." That was very clear and simply stated. 

In the late 1990s, a variation on the standard wording began to appear in legislation. At first, only a few 
lawyers working with Aboriginal organizations noticed this change. However, as they began to 
accumulate, some of us began to see it as an attempt by Justice Department lawyers to weaken these 
words that were intended to protect the rights of Aboriginal people. It is a slightly different word here and 
there. It seems innocent and innocuous, but when it is dealt with by courts, it could lead to a very different 
interpretation. The courts would certainly get the impression that Parliament wanted the rights of 
Aboriginal peoples to be less than they had been and we were concerned about that. 

On the one hand, Justice Department officials who appeared before us said that these clauses had no 
impact anyway, as the Constitution was supreme. On the other hand, they stated that that wording in 
section 25 of the Constitution would really protect Aboriginal peoples. 

In my view at the time, these clauses were indicators to the courts that they should be mindful of 
Aboriginal rights in applying the law. As I said, to remove or modify them could result in a different 
interpretation by the courts. It could even result in unintentional infringement of rights. As Jim Aldridge, a 
lawyer for the Nisga'a, stated, it was "drive-by derogation." 

These clauses were sometimes amended and sometimes allowed to stand. There was always active 
debate in committee when we considered bills that contained them. It was questioned whether the 
clauses should be in the legislation or whether we should amend them or delete them. In some cases it 
was decided that rather than having weak legislation we should just omit them. 



After several years passed and numerous pieces of legislation were dealt with, the government agreed 
that the matter of non- derogation clauses should be studied, and that was undertaken by the Standing 
Senate Committee on Legal and Constitutional Affairs in 2000. 

The committee persevered in its work despite electoral interruptions and other pressing business. We 
consulted widely with government, academics, lawyers and, most important, Aboriginal organizations and 
communities. The committee finally released its report in December 2007. The committee recommended 
that the Government of Canada take immediate steps to introduce legislation to add to the federal 
Interpretation Act the non-derogation provision that I referred to earlier. It also recommended that every 
enactment shall be construed so as to uphold existing Aboriginal and treaty rights recognized and 
affirmed under section 35 of the Constitution Act and not to abrogate or derogate from them. 

The government, in its response in July 2008, said that continuing the previous ad hoc approach to non-
derogation was unsustainable and contained risk. They further said that the legislative solution was 
worthy of serious consideration. Yet, we continue to see non-derogation clauses, often with new and 
inventive words, appearing in government bills. We are dealing with one example right now in Senator 
Patterson's Bill S-8. It was not even a non-derogation clause; it simply stated outright that the government 
would derogate from the rights in certain instances. That is how far this whole matter has come. 

Senator Watt's bill proposes to do exactly what the committee recommended more than four years ago. It 
is a practical and effective solution to an important problem and would free up legislators to deal with the 
main points of legislation. We often get sidetracked and spend a great deal of time on the non-derogation 
clauses. If this were dealt with in the way that Senator Watt has proposed, it would deal with that issue 
and we would be able to focus on the main issues of the bills that come before us. 

I urge all honourable senators to support the bill, send it to committee and eventually pass it. 

Hon. Joan Fraser: Would Senator Sibbeston take a question? 

Honourable senators, I will put something to Senator Sibbeston that I would have said in response to 
Senator Patterson had I risen to my feet quickly enough. 

Would Senator Sibbeston be good enough to convey to Senator Patterson the following: Although he was 
kind enough to mention that I had been chair of the Standing Senate Committee on Legal and 
Constitutional Affairs, my clear recollection is that a great deal of the work on this report, of which we 
were all very proud, was done under the chairmanship of our present Speaker pro tempore, the 
Honourable Senator Oliver. 

The Hon. the Speaker pro tempore: There being no further debate, are honourable senators ready for 
the question? 

Hon. Senators: Question. 

The Hon. the Speaker pro tempore: Is it your pleasure, honourable senators, to adopt the motion? 

Hon. Senators: Agreed. 

(Motion agreed to and bill read second time.) 

Referred to Committee 

The Hon. the Speaker: Honourable senators, when shall this bill be read the third time? 



(On motion of Senator Watt, bill referred to the Standing Senate Committee on Legal and Constitutional 
Affairs.) 
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