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ABOUT THIS RESOURCE HANDBOOK 
 
On June 21, 2006, the Honourable Jim Prentice, Minister of Indian Affairs and Northern 
Development and Federal Interlocutor for Métis and Non-Status Indians announced the federal 
government’s nation-wide consultation process on matrimonial real property and appointed 
Wendy-Grant John as his Ministerial Representative. 
 
Minister Prentice invited the AFN and the Native Women’s Association of Canada to identify 
options to address matrimonial real property issues on reserves.  The AFN will engage in 
dialogue, both regionally and nationally in accordance with the provisions of AFN Resolution 
No. 32/2006, which calls for the development of options to recognize and implement First 
Nations jurisdiction over matrimonial real property on reserve lands.  A copy of AFN Resolution 
No. 32/2006 is attached as Annex 2 to this Resource Handbook. 
 
To facilitate the identification of options by First Nations and First Nations citizens, the AFN is 
coordinating and hosting nation-wide Regional Dialogue Sessions. The sessions will be held from 
November 2006 to January 2007.  This Resource Handbook sets out relevant background 
information and questions to facilitate dialogue and the identification of solutions to address 
matrimonial real property issues on reserves.  
 
This information contained in this Resource Handbook is not intended to be, nor should it be 
construed as, or relied upon by any party as a legal opinion.  No party should act on 
information contained in this document without first seeking a legal opinion from their legal 
counsel regarding any issues addressed in this Resource Handbook. 
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INTRODUCTION 
 
LEGISLATIVE GAP ON RESERVES 
 
While First Nations have traditional laws, which could help couples to determine how to divide 
the family home and land when divorce or separation occurs, the federal government does not 
recognize these laws.   Furthermore, where First Nations have enacted laws to address 
matrimonial real property issues on reserves, the federal government has rejected these laws 
because, in their view, they exceed the by-law making powers in section 81 of the Indian Act. 
 
As a result of Supreme Court of Canada decisions in Derrickson v. Derrickson and Paul v. Paul, 
provincial and territorial matrimonial real property laws do not apply on reserve lands.i 
 
Although the federal government can enact laws to address matrimonial real property issues on 
reserves pursuant to section 91(24) of the Constitution Act, 1867, it has chosen not to do so.  
Consequently, matrimonial real property issues on reserves are not addressed in the Indian Act 
or in any other federal legislation. 
 
These factors have effectively resulted in a legislative gap on reserve in regard to the division 
of matrimonial real property upon marital breakdown.ii  The purpose of the Minister’s nation-
wide process is to address this legislative gap. 
 
MINISTER’S NATION-WIDE PROCESS ON MATRIMONIAL REAL PROPERTY 
 
On June 21, 2006, the Honourable Jim Prentice, Minister of Indian Affairs and Northern 
Development and Federal Interlocutor for Métis and Non-Status Indians announced the federal 
government’s nation-wide consultation process on matrimonial real property and appointed 
Wendy-Grant John as his Ministerial Representative. The Minister’s process consists of three 
phases, namely, a planning and preparation phase, a consultation phase and a consensus-
building phase. 
 
Minister Prentice invited the AFN and the Native Women’s Association of Canada (NWAC) to 
identify options to address matrimonial real property issues on reserves.  During the consensus-
building phase, the Ministerial Representative will work with the AFN, NWAC and Indian and 
Northern Affairs Canada (INAC) to build consensus among the parties on options identified 
through the nation-wide process. 
 
Where the parties are unable to reach consensus, the Minister has asked Ms. Grant-John to 
recommend options, including possible legislative solutions. The Minister intends to table 
legislation on matrimonial real property in the spring of 2007.   
 
AFN’S ROLE IN THE NATION-WIDE PROCESS 
 
AFN Resolution No. 32/2006 calls for the development of options to recognize and implement 
First Nations jurisdiction over matrimonial real property on reserve lands. 
 
To facilitate the identification of options by First Nations and First Nations citizens, the AFN is 
coordinating and hosting nation-wide Regional Dialogue Sessions. The sessions will be held from 
November 2006 through January 2007 and will be summarized in a final report. 
 
The report will be presented to the Chiefs-in-Assembly at a Special Chiefs Assembly to consider 
and provide direction on options and recommendations made in the final report. Direction 
provided by the Chiefs-in-Assembly will form the basis of the AFN’s mandate during the 
Ministerial Representative’s Consensus Building Process and subsequent dialogue with the 
Government of Canada. 
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IMPORTANCE OF ENSURING THAT YOUR VOICE IS HEARD 
 
The legislative gap in respect of matrimonial real property laws on reserves, together with 
chronic housing shortages often results in one or both spouses and their children leaving their 
community in search of alternative housing upon marital breakdown.  Without recognized rules 
in place to assist couples to fairly divide their respective interests in the family home, there is 
great potential for unsatisfactory outcomes. 
 
The breakdown of a marriage is likely one of the most stressful times in a person's life.  The 
lack of a legislative regime adds to the stress of martial breakdown for First Nations couples 
and families. Couples on reserves are entitled to certainty.  They are also entitled to adequate 
compensation for their share of the family home so that they can secure adequate housing for 
themselves and their children upon marital breakdown.  Our children are our future and they 
should be entitled to live in First Nations communities and learn their languages and their 
cultures.    
 
We must take immediate action to address the flow of First Nations people away from our 
communities due to chronic housing shortages on reserves and in some instances, due to the 
legislative gap in respect of matrimonial real property law on reserves.  As this issue affects 
First Nations families and communities, it is important that we hear from all First Nations 
citizens and leaders.   
 
The Minister has stated unequivocally that he will table legislation in the spring of 2007.  This 
is an equally compelling reason for you to ensure that your voice is heard. 
 
While the federal government is under an obligation to consult with First Nations regarding any 
proposed decision or action that may impact our Aboriginal or Treaty rights, the courts have 
stated that First Nations are under a reciprocal obligation to make their concerns known to 
government, to respond to the crown’s attempts to meet our concerns and suggestions, and to 
try and reach some mutually satisfactory solution.  Therefore, if we do not make our concerns 
known to the government and try and reach some mutually satisfactory solution, we do so to 
our detriment. 
 
While the crown is under a duty to consult with First Nations, this is not a duty that the crown 
can take lightly.  The courts have held that consultations must be undertaken with the genuine 
intention of substantially addressing First Nations concerns and that First Nations 
representations must be seriously considered, and wherever possible, demonstrably integrated 
into the proposed plan of action. iii   
 
We have an opportunity to deal with matrimonial real property issues on reserves in 
accordance with our rights and responsibilities.  Let us seize this opportunity by clearly 
identifying our preferred solutions and where we have concerns, by making our concerns known 
to the government.   
 
Imposed solutions do not work.  It is essential that First Nations people be involved in 
developing our own solutions about our families and our lands.  Please make sure that your 
voice is heard. 
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WHAT IS MATRIMONIAL REAL PROPERTY? 
 
MATRIMONIAL REAL PROPERTY 
 
Matrimonial real property is a legal term used to describe the family home and the land on 
which it sits.  Matrimonial property can also include any other lands that a couple owned 
before separating or divorcing.  
 
TYPES OF MATRIMONIAL REAL PROPERTY ON RESERVES 
 
What kind of matrimonial real property exists on reserves? Matrimonial real property on 
reserves includes the family home and may include land held by a couple through a Certificate 
of Possession or custom allotment.   
 
• Family Home 
 
Reserve lands are collectively held by all band members.  Section 89(1) of the Indian Act 
expressly prohibits “the real and personal property of an Indian or a band situated on a 
reserve” from being mortgaged. This measure is designed to protect the collective interest of 
band members in their reserve lands.  Consequently, most couples that want to build or 
purchase a family home on reserve cannot simply go to a bank to obtain a mortgage to build or 
purchase a home.  Nor are there many couples that can build or purchase a family home 
without some form of financial assistance.  This is particularly true for couples on reserve, 
where the average income in 2006 was $15,667. 
 
As reserve lands cannot be mortgaged, most couples that want to build or purchase a family 
home on reserve must obtain a loan or subsidy from their band or the federal government.  
Family homes on reserve can be classified into three categories of housing: 

 
 Capital housing: Housing paid for by the band member(s) occupying it and for which 

bank loan may have been obtained or a subsidy from the band. While the band 
members may own the house, they may be occupying the land under a tenancy 
agreement with the band to occupy general band land. 

 
 Social housing: Housing owned by the band for which members repay the band and 

when the house is fully paid off, the band transfers possession to the band member(s). 
 

 Band-owned rental: Housing rented from the band. Some bands use tenancy 
agreements or adopt housing policies that address what happens if the tenants 
separate.iv 

 
• Certificates of Possession 
 
A Certificate of Possession is an interest in land on a reserve, which was created by the federal 
government in the Indian Act and entitles the band member named in the certificate to lawful 
possession of the specific parcel of land described in the certificate.  Although any member of 
a band can apply for a Certificate of Possession, these certificates are issued at the discretion 
of band councils and must be approved by the Minister.  In other words, there is no automatic 
entitlement for band members to receive Certificates of Possession. Furthermore, a Certificate 
of Possession, unlike a fee simple interest in land, does not entitle the holder of the certificate 
to ownership of the land.  Instead, according to the Indian Act, the federal crown is the legal 
owner of all reserve lands.   
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• Custom Allotments   
 
A custom allotment is another right of possession to reserve lands that band members can 
acquire.  Custom allotments are allotments of land made by bands or band governments to 
their members in accordance with their own customs and traditions.    
 
 
KEY ISSUES AND CONSIDERATIONS 
 
When searching for solutions to matrimonial real property issues on reserves, there are many 
issues to consider. These relevant key issues and considerations include, but are not limited to 
the following: 
 
ABORIGINAL TITLE AND TREATY RIGHTS 
 
The courts have confirmed that First Nations have Aboriginal and Treaty rights over our reserve 
lands.v  Accordingly, reserve lands are protected by section 35(1) of the Constitution Act. This 
is the fundamental starting point for any discussion on options to address the legislative gap 
and must be taken into consideration in the search for solutions to matrimonial real property 
issues on reserves and when evaluating any legislative options that are proposed by the federal 
government. 
 
CONSULTATION AND ACCOMMODATION 
 
Recent court cases have confirmed that the federal government cannot unilaterally proceed 
with enacting legislation that has the potential to infringe Aboriginal or Treaty Rights or affect 
Aboriginal interests without first consulting with First Nations and justifying any potential 
infringements of our constitutionally protected rights.  Furthermore, in some instances, where 
there is a strong case for the existence of an Aboriginal or Treaty Right, the federal 
government may even be required to accommodate such rights or obtain the consent of First 
Nations for any proposed government action, including legislative initiatives. These factors 
must also be taken into consideration in the search for solutions. 
 
JUDICIAL RECOGNITION OF FIRST NATIONS JURISDICTION OVER LAND USE 
 
There has been judicial recognition of First Nations jurisdiction over land use on reserve lands.  
For example, in the Delgamuukw case, the Supreme Court of Canada held that Aboriginal title, 
in its full form, includes the right to manage lands held by such title.  Custom allotments also 
form part of First Nations customary law, and it is questionable whether provincial laws can 
apply to this traditional form of First Nations land management of reserve lands.  First Nations 
jurisdiction over land use on reserves must be taken into consideration in the search for 
solutions to matrimonial real property law issues on reserves. 
 
JUDICIAL RECOGNITION OF FIRST NATIONS JURISDICTION OVER FAMILY LAW MATTERS 
 
First Nations have traditional laws, customs and practices to address family law matters, which 
include laws, customs and practices relating to the division of matrimonial property upon 
marital breakdown. There has been judicial recognition of traditional First Nations family laws, 
customs and practices (i.e. adoption and marriage).  There has also been judicial recognition of 
First Nations self-government rights by the British Columbia Court of Appeal in the Campbell 
case.   
 
Judicial recognition of the general right of self-government together with judicial recognition 
of First Nations jurisdiction over a range of family law matters must also be taken into 
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consideration in discussions with the federal government to identify options to address the 
legislative gap. 
 
FEDERAL RECOGNITION OF FIRST NATIONS JURISDICTION OVER FAMILY LAW MATTERS 
 
There has been some recognition of First Nations jurisdiction and law-making authority over 
family law and the division of matrimonial real property by the federal government.  This 
recognition is evidenced in self-government agreements and in the First Nations Land 
Management Act framework agreement and subsequent federal and First Nations legislation 
enacted to implement the framework agreement.  For example, the Meadow Lake agreement 
provides for exclusive First Nations jurisdiction over all matters relating to matrimonial 
property on First Nations lands.   The FNLMA also provides for recognition of custom 
allotments, which are a form of First Nations traditional or customary law. 
 
The law-making authority of First Nations over family law matters has also been recognized in 
modern treaties.  For example, the jurisdiction of the Nisga’a people over family law matters 
was recognized in the Nisga’a treaty.  The family law provisions of the Nisga’a treaty were 
among the provisions of the treaty that were unsuccessfully challenged by the Liberal party of 
British Columbia in the Campbell case.  In the Campbell case, the BC Court of Appeal held that 
First Nations have an existing inherent right of self-government. 
 
Thus, in addition to judicial pronouncements and constitutional considerations, there are 
existing precedents that provide for the recognition and implementation of First Nations 
jurisdiction over the division of matrimonial real property upon marital breakdown.  These 
precedents cannot be ignored in any dialogue with the federal government to identify options 
to fill the legislative gap.  
 
NATURE OF RESERVE LANDS 
 
The search for solutions is complicated by the legal nature of reserve lands.  Both reserve lands 
and lands held by Aboriginal title are inalienable, except by surrender to the crown.  The 
Supreme Court of Canada in Delgamuukw explained the rationale for protecting reserve lands 
and lands held by Aboriginal title from alienation as follows: 
 

Alienation would bring to an end the entitlement of aboriginal people to occupy the 
land and would terminate their relationship with it… 

 
In order to fulfill its responsibility to protect reserve lands from alienation, the crown enacted 
numerous provisions in the Indian Act that are designed specifically to protect reserve lands 
from alienation.   
 
For example, sections 29 and 89 of the Indian Act both protect reserve lands from seizure 
under legal process.  This means that reserve lands cannot be seized and sold to pay any debts 
owed by band members.  Section 89 also prohibits reserve lands from being mortgaged.  As 
reserve lands cannot be mortgaged, most banks are not willing to make loans to First Nations 
borrowers for home purchases on reserves.  Furthermore, even where banks are willing to 
make loans available to First Nations borrowers, sections 29 and 89 prohibit reserve lands from 
being seized and sold.  Thus, even if reserve lands could be mortgaged, banks would still not be 
able to seize and sell reserve any reserve lands held by Certificates of Possession, custom 
allotments or otherwise if a band member defaults on his or her mortgage.   
 
In order to further protect reserve lands from alienation, only the band and band members are 
entitled to possess land on a reserve.  For example, section 28(1) of the Indian Act provides 
that any agreement by which a band or band member purports to permit a non-band members 
to occupy, use or reside on a reserve is void.  Section 24 similarly limits the ability of band 
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members to transfer their interest in Certificates of Possession to the band or another band 
member only. 
 
First Nations are interested in protecting and preserving First Nations lands for future 
generations.  Ensuring that reserve lands are protected for future generations is the paramount 
consideration that must be satisfied in the search for solutions to matrimonial real property 
issues on reserves. 
 
INDIVIDUAL INTERESTS IN RESERVE LANDS – CERTIFICATES OF POSSESSION AND CUSTOM 
ALLOTMENTS 
 
As noted previously, there are two main types of individual interests in reserve lands that a 
band member can acquire, namely, a Certificate of Possession or a custom allotment.  
 
A Certificate of Possession, unlike a fee simple interest in land, does not entitle the holder of 
the certificate to ownership of the land.  Instead, the person whose name is listed on the 
certificate is only entitled to possess the parcel of land described in the certificate.  
 
A custom allotment is another right of possession to reserve lands.  Custom allotments are 
allotments of land made by bands or band governments to their members in accordance with 
their own customs and traditions.    
 
COLLECTIVE INTEREST OF BAND MEMBERS IN RESERVE LANDS 
 
The members of a band retain collective underlying interests in lands held by individual band 
members under Certificates of Possession and custom allotments.  What is the nature of this 
collective interest? 
 
Although the federal crown is the legal owner of reserve lands, First Nations collectively own 
what is known as the beneficial interest in reserve lands.  The beneficial interest in reserve 
lands is another way of saying that all band members are collectively entitled to the use and 
benefit of their reserve lands. 
 
The courts have also acknowledged that First Nations have Aboriginal Title and Treaty Rights to 
our reserve lands.  Aboriginal Title and Treaty Rights are another form of collective rights that 
First Nations hold over our reserve lands, and these interests are constitutionally protected by 
section 35(1) of the Constitution Act, 1982.  
 
The “collective” nature of reserve lands is recognition that First Nations societies have their 
own forms of land tenure and their values and beliefs about lands.  
 
BALANCING COLLECTIVE AND INDIVIDUAL RIGHTS 
 
When searching for solutions to matrimonial real property interests on reserve lands, the 
collective rights of band members to reserve lands, which are also subject to Aboriginal Title 
and Treaty Rights must be balanced with any individual rights that a couple may have to 
possession of reserve lands by a Certificate of Possession or custom allotment. 
 
LAND REGISTRY ISSUES 
 
For a court to make orders about the entitlement of a couple to their respective interests in 
the family home and any other matrimonial property owned by a couple, it is essential for a 
judge to be able to verify ownership of such property.  For couples off the reserve, the courts 
rely on provincial land registries, which list the registered owners of all fee simple lands and 
any charges against such lands.  
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However, the land registry system for reserve lands is significantly less reliable than most 
provincial and territorial land registry systems and does not offer indisputable proof of 
entitlement to possession of reserve lands.  Nor is there any legal requirement to list all 
charges against such interests in lands.  Furthermore, while Certificates of Possession must be 
listed in the Indian Land Registry, custom allotments cannot be registered in the Indian Lands 
Registry.  This limits the ability of the courts and judges to verity the entitlement of couples on 
reserves to their family home and any lands in their possession through Certificates of 
Possession or custom allotments.   
 
Therefore, in order to protect other persons who may have an interest in matrimonial real 
property on reserves, there will need to be significant improvements to the Indian Land 
Registry system.   
 
NON-BAND MEMBER SPOUSES  
 
As a result of revisions to the membership provisions of the Indian Act, a woman no longer has 
to become a member of her husband’s band upon marriage.  Nor can non-First Nations spouses 
acquire Indian status or band membership upon marriage to an Indian spouse.  There are 
numerous provisions in the Indian Act that complicate the search for solutions when addressing 
the rights and interests of non-member spouses when couples on reserves separate or divorce. 
 
The membership status of spouses is a significant factor in the search for solutions, because 
entitlement to reside on a reserve and obtain the use and benefit of reserve lands is integrally 
tied to being a member of the band.  For example, section 28(1) of the Indian Act provides that 
any agreement by which a band or band member purports to permit a non-band members to 
occupy, use or reside on a reserve is void.  Section 24 of the Indian Act limits the ability of 
band members to transfer their interest in Certificates of Possession to the band or another 
band member only. 
 
This means that when a couple living on a reserve separates or divorces, the non-member 
spouse will not be entitled to continue residing in the family home on the reserve or to be in 
lawful possession of any land held by the couple through a Certificate of Possession or custom 
allotment.  This is because the Indian Act is designed to protect reserve lands from alienation 
and to ensure that these lands are available for the use and benefit of bands and band 
members only.vi   
 
Thus, even if the remedy of exclusive possession was extended to couples on reserves, non-
member spouses may still be precluded from accessing this remedy by virtue of section 28(1) of 
the Indian Act, which renders void any agreement that purports to permit non-band members 
to reside on the reserve.  Nor would any other remedies presently available under provincial or 
territorial laws assist non-band member spouses who wish to remain in the family home on a 
reserve, rather than be compensated for his or her share of the family home.    
 
In the Derrickson case, the court held that provincial matrimonial real property laws that 
authorize courts to make compensation orders apply to reserve lands. Under provincial and 
territorial matrimonial real property law, where a court orders one spouse to pay the other 
spouse for his or her interest in any property owned jointly by the couple, this is known as a 
compensation order.  Therefore, there are existing remedies available for non-member spouses 
who wish to seek compensation for their interest in the family home or any other matrimonial 
real property located on reserve.  
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CHILD CUSTODY 
 
Child custody may be a factor that the courts consider when making decisions about who 
should get temporary possession of the family home when a couple first separates.  However, 
this factor will likely be less significant in influencing the courts when making decisions about 
who should get the family home upon divorce. 
 
Again, there are numerous provisions in the Indian Act that complicate the search for solutions 
to matrimonial real property issues on reserves, particularly where one of the spouses and 
some or all of the children of the marriage are not members of the band.   
 
As noted previously, non-member spouses are no longer entitled to reside on a reserve upon 
marital breakdown and the Indian Act prevents non-member spouses from any entitlement to 
possession of reserve lands through a Certificate of Possession.  Therefore, if a court awards 
custody of the children of the marriage to the non-member spouse, the court would likely be 
precluded from awarding exclusive possession of the family home to that non-member 
spouse.vii  Thus, even if remedies available under provincial and territorial law were extended 
to couples on reserve, in some circumstances, this would not offer any significant relief or 
protection to non-member spouses and children.   
 
However, the outcome is different if a band member is awarded custody of non-member 
children.  This is due to section 18.1 of the Indian Act, which effectively authorizes any non-
member children of a band member or non-member children in the custody of a band member 
to reside on the reserve.   
 
First Nations have a strong interest in ensuring that First Nations children have an opportunity 
to live in their communities and learn their languages and their culture.  This is an important 
objective that must be satisfied in any search for solutions to matrimonial real property issues 
on reserves. 
 
ENTITLEMENT TO MATRIMONIAL REAL PROPERTY ON THE DEATH OF A SPOUSE 
 
The death of a spouse, rather than separation or divorce may also affect the rights and 
entitlement of a non-member spouse to the family home.  Again, to protect reserve lands from 
alienation and to ensure that reserve lands are preserved for the use and benefit of bands and 
band members, section 50(1) of the Indian Act prohibits any non-band member, including non-
member spouses, from acquiring a right to possession of land on a reserve through “devise or 
descent” upon the death of a band member. 
 
However, section 50(2) of the Act entitles any person who receives an interest in reserve lands 
through “devise or descent” to receive the proceeds of any sale of this interest in reserve 
lands.  Therefore, there are some protections and remedies available to non-member spouses 
in terms of being compensated for their interest in the family home upon the death of their 
spouses.   
 
Nevertheless, when searching for solutions to matrimonial real property issues on reserves, it 
will be important to consider the adequacy of existing remedies that are currently available to 
non-member spouses in regard to their entitlement to the family home upon the death of their 
spouses. 
 
DOMESTIC VIOLENCE 
 
A Statistics Canada (1993) survey found that 51% of Canadian women have been physically 
abused at least once by the age of 16, and 25% of married women have been abused by their 
spouses.viii  Rates of domestic violence in First Nations communities are reportedly higher.ix  
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Ensuring the safety of all First Nations citizens, and particularly First Nations women and 
children is an important objective that must be achieved in the search for solutions to 
matrimonial real property issues on reserves.   
 
Family violence in First Nations communities has been described as a “consequence to 
colonization, forced assimilation, and cultural genocide, the learned negative, cumulative, 
multi-generational actions, values, beliefs, attitudes and behavioural patterns practices by one 
or more people that weaken or destroy the harmony and well-being of an aboriginal family, 
extended family, community or nationhood.”x  These root causes of domestic violence, which 
contribute to family breakdown in First Nation communities, must be addressed as part of the 
search for solutions. 
 
Six provinces and one territory have adopted domestic violence legislation, which allows 
spouses who are victims of domestic violence to apply to court for restraining orders against 
violent spouses and for orders of temporary exclusive possession of the family home.   
 
Apart from possible enforcement issues, adoption of similar types of remedies for couples on 
reserve would certainly provide much needed protections to spouses on reserves who are 
victims of family violence.   However, those provisions of the Indian Act that are designed to 
protect reserve lands from alienation and to ensure that reserve lands are preserved for the 
use an benefit of First Nations would undoubtedly make it difficult to extend this type of 
remedy to non-member spouses.   
 
Domestic violence is a serious issue that must be addressed as part of the search for solutions 
to matrimonial real property issues on reserves.   
 
HOUSING SHORTAGES 
 
Chronic housing shortages on most reserves must also be addressed in the search for solutions. 
While First Nations estimate a shortage of approximately 80,000 housing units on reserve, in 
2005 the federal government estimated that housing shortages on reserves were between 
20,000 to 35,000 units, which is reportedly growing by a rate of 2,200 units a year.   
 
However, despite efforts by the federal government to invest additional funding to address 
housing shortages on reserves, based on current funding levels it could take anywhere from 15 
to 60 years to resolve current housing shortages.  For example, in the 2005 federal budget, the 
federal government allocated $295 million over five years for on-reserve housing.  This funding 
will provide for the servicing of 5400 building lots and the construction of about 6400 new units 
over this 5-year period.  If the backlog consists of 20,000 units, at a rate of 6400 new units 
every five years, it will take approximately 15 years to resolve the current backlog.  If the 
backlog is 80,000 units, it will take 62 years to resolve the current backlog.xi   
 
Chronic housing shortages on reserves have in turn resulted in overcrowding.  An estimated 31% 
of all homes on reserves are overcrowded.  Overcrowding in turn increases the strain on 
relationships and can thus contribute to increased conflict among spouses and in some cases 
can result in marital breakdown. 
 
When First Nations couples separate, the lack of alternative and affordable housing often 
further breaks families apart as one spouse and some or all of their children are forced to leave 
their community to seek available housing. This in turn contributes to the further breakdown of 
First Nations communities.  Furthermore, the ability of First Nations to address housing 
backlogs is significantly constrained by the provisions of the Indian Act that prohibit reserve 
lands from being mortgaged or seized.   
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Chronic housing shortages on reserves and access to capital for First Nations couples to secure 
alternative housing on reserves upon martial breakdown are key issues which must be 
addressed in the search for solutions to matrimonial real property issues on reserves. 
 
ACCESS TO JUSTICE 
 
While it is important to ensure that remedies and protections are available to couples on 
reserve to assist them in dividing the family home when they separate or divorce, it is equally 
important to ensure that they can access these remedies.  
 
It is costly for couples going through a separation or divorce to seek remedies from the courts.  
Due to the significantly lower income levels on reserves, it will be even more difficult for most 
couples on reserves to access any new remedies adopted to assist them in dividing matrimonial 
real property on reserves upon separation or divorce.xii  Therefore, where the financial 
situation of one or both spouses is an issue, it is important that some form of financial 
assistance be made available to separating or divorcing couples on reserve to ensure that First 
Nations couples can access remedies. 
 
Furthermore, many reserves and First Nations communities are located in rural and remote 
areas.  This limits the ability of couples on reserve to access the court system and thus seek 
remedies that may be available to them.   
 
First Nations are interested in meaningful and enforceable solutions.  Therefore, ensuring 
access to the courts and to justice by First Nations is an essential part of the search for 
solutions to matrimonial real property issues on reserves. 
 
ENFORCEMENT 
 
Once decisions are made about what remedies to extend to couples on reserve, then decisions 
will have to be made about enforcement of these remedies.  Provincial courts play a central 
role in enforcing remedies available to couples on the reserve through provincial and territorial 
laws. However, as reserve lands are section 91(24) lands and are also subject to Aboriginal title 
and Treaty rights, it is questionable whether provincial courts would have jurisdiction to 
enforce matrimonial real property laws on reserves.   
 
The question of which courts could or should have jurisdiction to enforce matrimonial real 
property remedies on reserve is a critical question that will have to be addressed in the search 
for solutions. 
 
GUIDING PRINCIPLES 
 
What principles do we want to guide us in our search for solutions to matrimonial real property 
issues on reserves?    
 
GUIDING PRINCIPLES IN POLITICAL ACCORD 
 
The Chiefs-in-Assembly, pursuant to AFN Resolution No. 32/2006, directed that “the 
development of options be effected in accordance with the principles set out in the Political 
Accord on the Recognition and Implementation of First Nations Governments. A copy of the 
Political Accord is attached as Annex 3 to this Resource Handbook. 
 
Please see Annex 3 for the relevant principles set out in the Political Accord, which have 
already been adopted by First Nations and are among the core principles that will guide our 
search for solutions.   
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OTHER GUIDING PRINCIPLES 
 
There may be other guiding principles that we may wish to adopt in our search for solutions to 
matrimonial real property issues on reserves.  A list of other possible guiding principles is set 
out below for your review and consideration: 
 
• Traditional Values 
 
Respect for traditional values is an essential consideration in the search for solutions to the 
legislative gap.  We need to apply First Nations solutions that are based on our traditions and 
acknowledge the traditionally strong role of First Nations women in our communities.   
 
• Protection of Aboriginal and Treaty Rights 
 
First Nations have constitutionally protected s. 35 Aboriginal and Treaty rights to our reserve 
lands.  Solutions to the legislative gap should not infringe the constitutionally protected 
Aboriginal Title and Treaty rights of First Nations to our reserve lands. 
 
• No Abrogation or Derogation of our Collective Rights 
 
Section 35 of the Constitution Act, 1982 protects the collective Aboriginal and Treaty rights of 
First Nations.  While section 15 of the Charter of Rights protects individual rights,xiii section 25 
of the Constitution Act, 1982 provides that the individual rights guaranteed in the Charter 
“shall not be construed so as to abrogate or derogate from any aboriginal treaty or other rights 
or freedoms that pertain to the aboriginal peoples of Canada…” Solutions to matrimonial 
property issues on reserves must not abrogate or derogate from the collective rights of our 
peoples in our reserve lands and traditional territories. 
 
• Protection and Preservation of First Nations Lands for Future Generations 
 
Protection and preservation of reserve lands for future generations is an essential prerequisite 
in the search for solutions to matrimonial real property issues on reserves. 
 
• Strengthening First Nations Families and Communities 
 
To preserve our cultures and strengthen First Nations families, it is essential that solutions 
enable First Nations children to remain in their communities, live among their extended family, 
and be taught their culture.  
 
• Recognition and Implementation of First Nations Jurisdiction 
 
Solutions must provide for the recognition and implementation of First Nations jurisdiction over 
matrimonial real property on reserve lands. 
 
• Community-Based Solutions 
 
The development of solutions must be community-driven and developed by First Nations 
members.  The Aboriginal title and Treaty rights that must be taken into consideration in the 
search for solutions to matrimonial real property issues on reserves are held collectively by all 
members of First Nations communities.  Thus, all community members must be involved in and 
participate in the search for solutions. 
 
QUESTIONS FOR CONSIDERATION: 
 
1. Are there any guiding principles outlined above that you do not support?   
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2. Are there any other guiding principles that should guide the search for solutions to the 

legislative gap? 
 
 
GUIDING PRINCIPLES PROPOSED BY THE FEDERAL GOVERNMENT 
 
The federal government prepared a document in September 2006 entitled “Consultation 
Document – Matrimonial Real Property on Reserves.”   In addition to setting out the federal 
government’s proposed legislative options to address matrimonial real property issues on 
reserves, this document also contains some proposed principles to guide the search for 
solutions.  For more information on the options and guiding principles proposed by the federal 
government, we refer readers to INAC’s webpage at www.ainc-inac.gc.ca.  A complete copy of 
the “Consultation Document – Matrimonial Real Property on Reserves” can be found at INAC’s 
webpage. 
 
A requirement for solutions to be “in line with Canadian human rights” and “in line with 
constitutional law” are among the principles proposed by the federal government to address 
matrimonial real property issues on reserves.  First Nations and the Government of Canada 
have adopted both of these principles in the Political Accord.  
 
For example, principle 8 of the Political Accord addresses human rights and provides: 
 

First Nations and Canada are committed to respecting human rights and applicable 
international human rights instruments.  It is important that all First Nation citizens be 
engaged in the implementation of their First Nation government, and that First Nations 
governments respect the inherent dignity of all their people, whether elders, women, 
youth or people living on or away from reserves. 

 
At principle 2, the federal government and First Nations similarly make a joint commitment to 
uphold constitutionalism and the rule of law.  Principle 2 provides, in part, that the 
“legislation, policies and actions of governments must comply with the Constitution, including 
section 35 of the Constitution Act, 1982, which recognizes and affirms existing Aboriginal and 
treaty rights.” 
 
PRINCIPLES AND OBJECTIVES OF PROVINCIAL AND TERRITORIAL FAMILY LAW 
 
• Equal Division of Community Property 
 
In provincial and territorial matrimonial real property law, there are a couple of fundamental 
presumptions that underlie all remedies that are available to separating and divorcing spouses.  
The first presumption is that all property acquired by a couple during the marriage, regardless 
of who is the registered or legal owner of that property, is considered as marital property or 
community property that is owned by both spouses.  A second presumption that underlies 
provincial and territorial matrimonial real property law is that upon divorce, all community 
property is to be divided equally between both spouses.   
 
However, section 48(12) of the Indian Act expressly states that “[t]here is no community of 
real or personal property situated in a reserve.”  Again, this is yet another provision in the 
Indian Act that is designed to protect reserve lands from alienation and ensure that reserve 
lands are preserved for the use and benefit of band members.  This provision complements 
sections 24 and 28(1) of the Act, which prohibit non-band members for possessing reserve lands 
through Certificates of Possession and which render void any agreement by which a band or 
band member purports to permit a non-band member to reside on a reserve. 
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Therefore, there are at least two major obstacles that must be addressed if First Nations are 
interested in adopting the presumption of community property.  First of all, the conflict 
between Indian Act provisions designed to protect reserve lands from alienation and 
application of the presumption of community property in regard to non-member spouses would 
have to be addressed.  The obstacle presented by section 48(12) of the Act would also have to 
be addressed. 
 
• “Best Interests of the Child” 
 
The “best interests of the child” is the standard that the courts follow in making custody 
determinations.  What is in “the best interests of the child” is more or less determined on a 
case-by-case basis, although there are always certain factors that are considered.xiv  
 
Where a separating couple has dependant children, the “best interests of the child” is 
sometimes taken into consideration by the courts when making decisions about who should get 
possession of the family home on an interim basis. 
 
This principle already applies to First Nations couples when courts are making custody 
determinations.  Focus on the “best interests of the child” in provincial and territorial family 
law is also consistent with First Nation interests in ensuring that first Nations children remain in 
their communities and learn their languages and cultures. 
 
However, the ability of the courts to apply this principle when making decisions about who 
should get possession of the family home on an interim basis may be restricted by Indian Act 
provisions that limit the ability of non-member spouses to possess land on a reserve or from 
residing on the reserve upon marital breakdown.   
 
QUESTIONS FOR CONSIDERATION: 
 
1. Are you willing to adopt the presumption of “equal entitlement to community property” for 

couples on reserves?   
 
2. If yes, how can reserve lands be protected from alienation and preserved for the use and 

benefit of band members if non-member spouses are presumed to own a one-half or 50% 
interest in a family home located on reserve or in a Certificate of Possession or custom 
allotment that is registered or issued in their spouse’s name? 

 
3. If it is in the “best interests of the child” to award custody to a non-member spouse, but 

that spouse is not entitled to reside on the reserve or to possess land or the family house 
on the reserve, how can we meet the objective of ensuring that First Nations children are 
afforded an opportunity to remain in their communities and to learn their languages and 
cultures? 

 
4. In your view, are the interests of non-member spouses adequately protected by 

compensation orders, which would entitle the spouse to an amount of money equal to one-
half or 50% of the value of the family home upon divorce?   

 
5. Would you be willing to adopt a policy or law that would allow non-member spouses to 

reside in your community and remain in the family home for a defined period of time so 
that children of the marriage could remain in the community?   

 
6. Are there any other solutions that you would recommend to balance collective and 

individual rights in regard to matrimonial real property issues? 
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REMEDIES 
 
In searching for solutions to address matrimonial real property issues on reserves, First Nations 
will have to determine what remedies to make available to separating and divorcing couples.   
 
TRADITIONAL FIRST NATIONS REMEDIES 
 
Many First Nations have traditional laws, customs and practices to assist couples in deciding 
who gets the family home and land held by the couple under a Certificate of Possession or a 
custom allotment.  First Nations traditions and customs vary from region to region and from 
nation to nation.  Therefore, it is not possible to summarize all of the various remedies 
traditionally utilized in each First Nations community in this Resource Handbook.  
 
Furthermore, if we support the notion that solutions to matrimonial real property issues must 
be developed by First Nations communities, then it will be up to each First Nation community 
to decide which of its traditional laws, customs and practices that it wishes to incorporate into 
any new regime developed to address matrimonial real property issues on their reserves. 
 
QUESTIONS FOR CONSIDERATION: 
 
1. Should it be up to each First Nation community to decide which of its traditional laws, 

customs and practices that it wishes to incorporate into any new regime developed to 
address matrimonial real property issues on their reserves?  

 
REMEDIES AVAILABLE THROUGH PROVINCIAL AND TERRITORIAL LAWS 
 
There are various remedies that are typically available to separating and divorcing couples 
under provincial and territorial matrimonial real property law.   Remedies currently available 
under provincial and territorial matrimonial real property law include, but are not limited to 
the following: 
 
• Possession of the Matrimonial Home 
 
When a couple first separates, one of the first things that they will have to decide is who gets 
to live in the family home until they decide whether to get back together or to divorce one 
another.  When the couple can’t agree, they can ask the court to assist them in determining 
who gets to live in the family home.  Under provincial and territorial matrimonial real property 
law, where a court makes an order that one spouse gets possession of the family home, to the 
exclusion of the other spouse, this is known as an order for exclusive possession.    
 
• Partition and Sale of the Family Home 
 
Later, if the couple decides to divorce, they will have to decide who gets the family home and 
any other land that the couple may own together. Sometimes spouses can’t agree on whether 
to sell or keep the family home or divide the property.  Partition is a legal term used to 
describe an application to court for an order to divide property and is usually relied on when 
co-owners of property can’t agree on whether to sell, keep or divide the property.  Under 
provincial and territorial law, where one spouse does not want to sell the family home, the 
other spouse can apply for partition and sale of the family home.  Normally, a partition order 
provides for an appraisal of the total property, which sets the price for one of the parties to 
buy out the other's half. 
 
Due to chronic housing shortages on reserves, if one spouse forces the other spouse to sell the 
family home on reserve, the entire family may be forced to leave the community to seek 
alternative housing.  In this regard, partition and sale can potentially be used as a tool of 



 

 15

oppression by one spouse against the other.  Therefore, before adopting this remedy, First 
Nations may want to carefully consider checks and balances that can be put in place to prevent 
partition and sale from being used as a tool of oppression.   
 
Compensation orders can achieve the same effect as orders for partition and sale.  In 
particular, a compensation order, like an order for partition and sale will result in the spouse 
seeking the order being paid an amount equal to one half or 50% of the value of the family 
home.  The advantage of seeking a compensation order rather than an order for partition and 
sale is that the former remedy does not require sale of the family home. 
 
• Preventing Sale of the Family Home 
 
Sometimes, one spouse will attempt to sell the house without the other spouse’s consent.  
Under provincial and territorial law, where one spouse is concerned that the other spouse will 
try and sell the family home, he or she can apply for a court order to prevent the sale of the 
family home. 
 
• Compensation Orders 
 
One spouse may wish to continue living in the family home, while the other spouse may be 
interested in being compensated for his or her interest in the family home.  Under provincial 
and territorial matrimonial real property law, where a court orders one spouse to pay the other 
spouse for his or her interest in any property owned jointly by the couple, this is known as a 
compensation order.  In the Derrickson case, the court held that provincial matrimonial real 
property laws that authorize courts to make compensation orders apply to reserve lands.   
 
However, because reserve lands are not subject to seizure or sale, spouses who are awarded 
compensation orders often experience considerable difficulties in enforcing such orders.  As 
reserve lands are not mortgageable, lack of access to capital often makes it difficult for 
spouses with matrimonial real property on reserves to satisfy the terms of compensation orders 
made against them. 
 
QUESTIONS FOR CONSIDERATION: 
 
1. Should couples on reserves be able to seek and obtain orders for exclusive possession of the 

family home?  
 
2. Should there be special rules apply where domestic violence is a factor in marital 

breakdown? 
 
3. Should non-member spouses be able to seek and obtain orders for exclusive possession of 

the family home?   
 
4. Should couples on reserves be able to seek and obtain orders for partition and sale of the 

family home?  
 
5. As there are chronic housing shortages on most reserves, what further protections would be 

required to prevent partition and sale from being used as an oppressive tool? 
 
6. Should couples on reserve be able to seek and obtain orders preventing sale of the family 

home by their spouses?   
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OPTIONS AND SOLUTIONS 
 
FIRST NATIONS LEGISLATIVE OPTIONS 
 
The AFN’s mandate on matrimonial real property issues is set out in AFN Resolution No. 
32/2006.  This resolution calls for the development of options to recognize and implement First 
Nations jurisdiction over matrimonial real property on reserve lands.  The development of 
legislative and non-legislative options by the AFN was conducted in accordance with the 
mandate set out in Resolution 32/2006. 
 
The AFN has identified the following options for your consideration.  These options are 
designed to facilitate the recognition and implementation of First Nations jurisdiction over 
matrimonial real property on reserve lands and related issues. 
 
• Recognition Legislation – AFN Option No. 1 
 
Enactment of a recognition bill is a possible option for addressing matrimonial real property 
issues on reserve.  The recognition bill would provide for recognition of First Nations 
jurisdiction in regard to matrimonial real property issues on reserves and would pave the way 
for implementation and enforcement of First Nations matrimonial real property laws. 
 
• Government-to-Government Agreement and Implementation Legislation – AFN Option 

No. 2 
 
Under this option, recognition and implementation of First Nations jurisdiction over 
matrimonial real property on reserves would be achieved through three instruments.  
 
The first instrument would be a government-to-government agreement between the federal 
government and participating First Nations and would set out the roles and responsibilities of 
the parties in regard to matrimonial real property issues on reserves.  This agreement would 
effectively provide for de facto recognition of First Nations jurisdiction over matrimonial real 
property matters on reserve lands.  
 
The second instrument would be federal legislation to ratify and implement the government-
to-government agreement. 
 
The third class or category of instrument would be legislation enacted by each participating 
First Nation to ratify and implement the government-to-government agreement.  Legislation 
enacted by participating First Nations would also set out detailed provisions to assist couples on 
reserve, upon marital breakdown, in dividing the family home and any other matrimonial real 
property acquired by the couple during their marriage. 
 
• Enforcement Options – AFN Option No. 3 
 
There are a number of possible enforcement options that First Nations may wish to consider 
and adopt as part of their regimes for regulating the disposition of matrimonial real property 
on reserve lands.  One option is set out below for your consideration. 
 

 First Nations Courts and Traditional Dispute Resolution Mechanisms:  Under this option, 
traditional dispute resolution mechanisms would be relied on or First Nations courts would 
be established to enforce First Nations matrimonial real property laws and mediate dispute 
among First Nations couples.   
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QUESTIONS FOR CONSIDERATION: 
 
1. What are your thoughts on AFN Option No. 1? 
 
2. What are your thoughts on AFN Option No. 2? 
 
3. What are your thoughts on the enforcement options set out at AFN Option No. 3? 
 
4. What other options would you recommend to achieve recognition and implementation of 

First Nations jurisdiction over matrimonial real property on reserves? 
 
5. What other options would you recommend to enforce First Nations matrimonial real 

property laws on reserve lands? 
 
FEDERAL GOVERNMENT LEGISLATIVE OPTIONS 
 
In its September 2006 document entitled “Consultation Document – Matrimonial Real Property 
on Reserves” the federal government proposes three legislative options for addressing the 
legislative gap in respect of matrimonial real property on reserves. 
 
The AFN does not want to misrepresent the content of any of these options, and would 
therefore refer readers to INAC’s webpage at www.ainc-inac.gc.ca where a copy of the federal 
government’s “Consultation Document – Matrimonial Real Property on Reserves” can be found.  
A complete description of the federal government’s proposed legislative options is set out in 
this document.  Copies of the “Consultation Document – Matrimonial Real Property on 
Reserves” will also be made available to participants at AFN Regional Dialogue Sessions. 
 
Any reference to the federal government’s options in this Resource Handbook is not intended 
to be, nor should it be interpreted as AFN or First Nations endorsement of any of the legislative 
options proposed by the federal government.  The AFN and First Nations reserve the right to 
identify any First Nations concerns with the federal government’s legislative options and to 
make these known to the federal government.    
 
The three legislative options proposed by the federal government can be summarized as 
follows:xv 
 
• Application of Provincial Laws – Federal Option No. 1:  
 
The first option proposed by the federal government would provide for federal incorporation of 
provincial and territorial laws on reserves.xvi  The Chiefs-in-Assembly unanimously rejected the 
application of provincial law in AFN Resolution No. 32/2006 as a solution to addressing 
matrimonial real property issues on reserves.  
 
• Application of Provincial Law and Delegated Law Making Authority –  

Federal Option No. 2:  
 
The second legislative option proposed by the federal government would similarly provide for 
the incorporation of provincial and territorial matrimonial real property laws on reserves.  In 
addition to incorporating provincial and territorial matrimonial real property laws on reserve, 
under this option the federal government would also put in place “a legislative mechanism 
granting authority to First Nations to exercise jurisdiction over matrimonial real property.”xvii 
 
Under this option, provincial laws would apply unless and until a First Nation developed its own 
matrimonial real property laws pursuant to any authority delegated to it by the federal 
government.xviii 
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As noted previously, the Chiefs-in-Assembly unanimously rejected the application of provincial 
law in AFN Resolution No. 32/2006. 
 
• Federal Legislation and Delegated Law Making Authority – Federal Option No. 3 
 
The third option proposed by the federal government would involve the development of 
“substantive” federal legislation.  Like the second option, this option would also put in place 
“a legislative mechanism granting authority to First Nations to exercise jurisdiction over 
matrimonial real property.” 
 
Under this option, federal matrimonial laws developed by the federal government would apply 
unless and until a First Nation developed its own matrimonial real property laws pursuant to 
any authority delegated to it by the federal government.xix 
 
As noted previously, while the federal government is under an obligation to consult with First 
Nations regarding any proposed decision or action that may impact our Aboriginal or Treaty 
rights, the courts have stated that First Nations are under a reciprocal obligation to make their 
concerns known to government and to respond to the crown’s attempts to meet our concerns 
and suggestions.   
 
QUESTIONS FOR CONSIDERATION: 
 
1. What are your concerns with Federal Option No. 1?  What changes would you propose to 

Federal Option No. 1 to address your concerns? 
 
2. What are your concerns with Federal Option No. 2? What changes would you propose to 

Federal Option No. 1 to address your concerns? 
 
3. What are your concerns with Federal Option No. 3? What changes would you propose to 

Federal Option No. 1 to address your concerns? 
 
NON-LEGISLATIVE OPTIONS 
 
• Prenuptial and Separation Agreements 
 
In most jurisdictions, people can enter into contracts before marriage takes place, which will 
govern the division of property if the marriage breaks down. These are called prenuptial 
agreements. They can also enter into agreements after separation. These are called separation 
agreements.  
 
It is only in circumstances where there is no agreement between spouses that reliance on 
matrimonial real property law is required to assist couples in finding a fair division of 
matrimonial property. In other words, the existence of a legislative gap is a much greater 
concern where couples have not entered into prenuptial agreements that set out how they will 
divide any property that they may own upon marital breakdown.    
 
Therefore, a large part of the solution may lie in informing First Nations couples about their 
rights upon entering into marriage or other relationships and upon marital breakdown, 
including the option of entering into prenuptial agreements.   
 
However, in order to succeed, such a public education campaign would have to be carried on 
over several years and would only assist First Nations citizens who have not yet entered into 
any form of marital relationship.  Thus, successful implementation of this option would require 
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adequate funding to launch and carry out a sustained public education campaign over a number 
of years. 
 
Some First Nations citizens may also have cultural biases against the use of agreements to 
address property rights before or after marriage.  Any cultural biases against the use of 
agreements to address property rights may also have to be addressed as part of any public 
education campaign.  
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you think that part of the solution lies in launching a public education campaign to 
inform First Nations peoples about the use of prenuptial and separation agreements to 
provide for a division of their matrimonial real property interests in the family home or 
land on a reserve?  

 
• Spousal Compensation Loan Fund 
 
While couples on reserve can presently seek and obtain compensation orders in respect of 
matrimonial real property on reserves, prohibitions against mortgaging reserve lands and lack 
of access to capital often makes it difficult for spouses to comply with such orders. Thus access 
to this remedy has not resulted in any increased protection for First Nations couples.   
 
Due to chronic housing shortages on reserves, it is vital that a solution be found to the 
challenges experienced by First Nations couples in complying with compensation orders.  
Otherwise, the flow of First Nations citizens from our communities in search of housing will 
continue unabated. 
 
The solution lies in securing access to capital for couples on reserve, which can be achieved by 
the establishment of a Spousal Compensation Loan Fund by the federal government.  Loans 
could be granted to band members on reserve who are in the process of divorcing their 
spouses.  This would provide band members with the ability to compensate their spouses for 
their   fair share of the family home and any Certificates of Possession or custom allotments 
acquired by the couple during their marriage.   
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you support the establishment of a Spousal Compensation Loan Fund by the federal 
government?  

 
2.  Are there any other options that you would suggest to address the lack of access to 

capital for First Nations couples due to the non-mortgageability of reserve lands? 
 
• On-Reserve Housing Loan Fund 
 
As noted previously, at current rates of funding it could take anywhere between 15 to 60 years 
to reduce the current backlog of housing shortages on reserves.  As reserve lands are not 
mortgageable, the failure of the federal government to make sufficient resources available to 
resolve housing shortages on reserves is tantamount to enforced assimilation, as First Nations 
citizens are forced away from their communities to find housing or escape overcrowding in First 
Nations communities. 
 
It is not acceptable that First Nations should have to wait 15 to 60 years for existing housing 
shortages to be addressed.  The federal government is arguably under a fiduciary duty to 
address chronic housing shortages in First Nations communities within a reasonable period of 
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time.  First Nations are not interested in government handouts and would support the 
establishment of an On-Reserve Housing Loan Fund. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you support the establishment of an On-Reserve Housing Loan Fund?  
 
2. Are there any other options that you would suggest to deal with chronic housing 

shortages in First Nations communities and the lack of access to capital that faces First 
Nations citizens due to the non-mortgageability of reserve lands? 

 
• Women’s Shelters 
 
INAC’s Family Prevention Program has an annual budget of about $18.5 million. This includes 
funding for a network of 35 shelters across Canada of approximately $11.5 million per year and 
about $7 million per year for community-driven family violence prevention projects in First 
Nations communities. 
 
Minister Prentice recently announced a one-time investment of $6 million for 2006-07 to 
address the immediate needs of existing shelters and help First Nations communities improve 
family violence prevention programs and services. 
 
While the annual budget for INAC’s Family Prevention Program and the recent one-time 
investment of $6 million to address the needs of the existing 35 shelters across Canada is much 
needed and greatly appreciated by First Nations communities, more shelters are needed.  With 
only 35 shelters to service 633 First Nations across Canada, there are many First Nations 
families who are unable to seek the supports offered by the existing 35 shelters. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Are more women’s shelters required for First Nations communities? 
 
• Alternate Dispute Resolution 
 
Alternate dispute resolution is increasingly being relied on to resolve family law disputes.  
Some First Nations have been very creative in their use of alternative dispute resolution to 
address family law matters in their communities. For example, the Siksika First Nation has 
entered into an arrangement with the provincial courts in Alberta, which allows provincial 
court judges, with the consent of the parties, to refer family law matters (custody, access, 
maintenance) to the Siksika First Nation’s traditional mediation system for resolution.  Where 
the parties reach consensus, this consensus can be captured in a consent order and filed with 
the court.  Alternate dispute resolution can similarly be relied on to resolve disputes among 
couples on reserves over the division of matrimonial property. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you support the use of alternate dispute mechanisms to assist in resolving 
disputes between couples regarding the division of matrimonial real property on 
reserves? 

 
• Video Court for Remote Communities 
 
To improve access to justice for First Nations couples in remote communities, the federal 
government may wish to make funds available for the establishment of video courts to enforce 
matrimonial real property laws on reserves.  Provincial court judges could be appointed to hear 
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family law matters that don’t involve any disputes over matrimonial real property on reserves.  
Federal court judges could be appointed to the video court to hear disputes involving the 
division of matrimonial real property on reserves.   If video courts are established, couples on 
reserves would thus not have to leave their communities in order to seek relief from the courts 
in regard to family law matters.  This would greatly improve access to justice for remote 
communities. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you support the establishment of video courts for remote communities to 
improve access to justice for First Nations couples?  

 
2. Are there any other options that you would suggest to deal with access to justice 

issues for First Nations couples in remote communities? 
 
 
• Family Law Legal Aid Fund 
 
To further improve access to justice for couples on reserves, the federal government may wish 
to establish a Family Law Legal Aid Fund that couples in financial need can draw on when 
seeking orders in respect of matrimonial real property interests on reserves upon separation or 
divorce. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you support the establishment of a Family Law Legal Aid Fund that First Nations 
couples in financial need can draw on when seeking orders in respect of 
matrimonial real property interests on reserves upon separation or divorce?   

 
2. Are there any other options that you would suggest to deal with access to justice 

issues for First Nations couples? 
 
• Treatment Facilities 
 
First Nations are interested in strengthening First Nations families and communities.  
Therefore, First Nations have a strong interest in public education to prevent the incidence of 
domestic violence in First Nations communities, which in turn may reduce rates of marital 
breakdown among First Nations families.   
 
Where domestic violence occurs, First Nations are interested in making treatment available for 
those couples that want to preserve their relationship and provide a stable and nurturing 
environment for their children. 
 
QUESTIONS FOR CONSIDERATION: 
 

1. Do you think that part of the solution lies in launching a public education campaign 
to address family violence in First Nations communities?  

 
2. Do you support the establishment of more treatment facilities for First Nations 

couples experiencing family violence who wish to preserve their marriage and 
provide a stable and nurturing environment for their children?  

 
3. Are there any other options that you would suggest to address family violence in 

First Nations communities? 
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• Self-Government Agreement 
 
Some First Nations have concluded self-government agreements with the federal government 
that provide for the recognition of First Nations jurisdiction in regard to family law matters, 
including the division of matrimonial real property upon marital breakdown. 
 
Although it is not clear whether the federal government will enter into any new negotiations 
with First Nations to conclude self-government agreements, a First Nation could initiate talks 
with the federal government to conclude a self-government agreement to address matrimonial 
real property issues on reserves. 
 
• First Nation Land Management Act 
 
The First Nations Land Management Act (FNLMA) is a federal law enacted in 1999 that ratifies 
a1996 Framework Agreement on First Nations Land Management between the federal 
government and 14 First Nations. Signing the Framework Agreement is the first step to having 
the First Nations Land Management Act apply to a First Nation. 
 
Once the FNLMA applies to a First Nation, Indian Act provisions relating to land management no 
longer apply to that First Nation’s reserve lands.  The FNLMA also recognizes the authority of 
First Nations to enact rules and procedures “in cases of breakdown of marriage, respecting the 
use, occupation and possession of first nation land and the division of interests in first nation 
land”.   
 
First Nations that are interested in assuming control of their reserve lands and matrimonial real 
property issues on reserves may wish to consider signing on to the Framework Agreement.    
 
• First Nations Housing Policies 
 
Some First Nations have undertaken their own initiatives to address matrimonial property 
issues. For example, the Mistawasis and Squamish First Nations have adopted housing policies 
that specifically contain provisions relating to the disposition of matrimonial real property upon 
marital breakdown.   
 
The Mistawasis First Nation Housing Policy says that in cases of conflict or separation of a 
common-law union or marriage, “the title of ownership of a Band and/or CMHC [Canada 
Mortgage and Housing Corporation] unit shall be made to that spouse which shall have the 
greatest need for the said unit in the opinion of the Housing Authority.”xx  
 
The Squamish Nation Housing Policy addresses the interests of non-member spouses. While 
persons who are not members of the Squamish Nation generally have no legal interests or rights 
in any residence or lot, there are special rules for non-member former spouses who are primary 
caregivers of minor children or dependent adults. In such cases, the non-member former 
spouse is entitled to remain in the on-reserve residence until the minor children or dependent 
adults are able to care for themselves or no longer reside with the non-member former 
spouse.xxi Apart from these situations, a non-member former spouse must vacate the residence 
within three months of the dissolution of the marriage or relationship.xxii 
 
First Nations who wish to address matrimonial real property issues on reserves can also do so 
through the adoption of housing and other policies that contain provisions relating to the 
division of matrimonial real property on marital breakdown. 
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HOW CAN YOU PROVIDE US WITH YOUR INPUT? 
 
There are at least three ways that you can provide us with your input on this important issue: 
 
• Regional Dialogue Sessions 
 
The Assembly of First Nations will be holding Regional Dialogue Sessions across Canada between 
November, 2006, and January 2007. If you have been invited to a Regional Dialogue Session in 
your region, during these sessions, you will have an opportunity to provide your thoughts and 
opinions on possible solutions to the matrimonial real property issue.  
 
• On-Line Questionnaire 
 
The questions set out in this Resource Handbook are summarized at Annex 1.  These questions 
are also set out in an On-Line Questionnaire that is posted on our website at www.afn.ca.  You 
can provide us with your input by completing the On-Line Questionnaire. 
 
• Mail-in Questionnaire 
 
You can also participate by completing the Mail-in-Questionnaire that is attached to this 
Resource Handbook and mailing the questionnaire to us at: 
 

Assembly of First Nations 
473 Albert Street 
Ottawa, ON K1R 5B4 

 
• Contact Information 
 
If you have any questions or concerns, please contact us at: 
 

Assembly of First Nations 
473 Albert Street 
Ottawa, ON K1R 5B4 

Telephone: 613-241-6789 
Toll-Free: 1-866-869-6789 
Fax:  613-241-5808 
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ANNEX A SUMMARY OF LIST OF QUESTIONS FOR CONSIDERATION 
 
 

1. Are there any guiding principles outlined above that you do not support?   
 

2. Are there any other guiding principles that should guide the search for solutions to the 
legislative gap? 

 
3. How can we achieve a balance between the collective right of all band members to 

their reserve lands with the individual interests of separating couples in lands held by a 
Certificate of Possession or custom allotments?   

 
4. Are you willing to adopt the presumption of “equal entitlement to community 

property” for couples on reserves?   
 

5. If yes, how can reserve lands be protected from alienation and preserved for the use 
and benefit of band members if non-member spouses are presumed to own a one-half 
or 50% interest in a family home located on reserve or in a Certificate of Possession or 
custom allotment that is registered or issued in their spouse’s name? 

 
6. If it is in the “best interests of the child” to award custody to a non-member spouse, 

but that spouse is not entitled to reside on the reserve or to possess land or the family 
house on the reserve, how can we meet the objective of ensuring that First Nations 
children are afforded an opportunity to remain in their communities and to learn their 
languages and cultures? 

 
7. In your view, are the interests of non-member spouses adequately protected by 

compensation orders, which would entitle the spouse to an amount of money equal to 
one-half or 50% of the value of the family home upon divorce?   

 
8. Are there any other solutions that you would recommend to balance collective and 

individual rights in regard to matrimonial real property issues? 
 

9. Would you be willing to adopt a policy or law that would allow non-member spouses to 
reside in your community and remain in the family home for a defined period of time 
so that children of the marriage could remain in the community?   

 
10. Should it be up to each First Nation community to decide which of its traditional laws, 

customs and practices that it wishes to incorporate into any new regime developed to 
address matrimonial real property issues on their reserves?  

 
11. Should couples on reserves be able to seek and obtain orders for exclusive possession of 

the family home?  
 

12. Should non-member spouses be able to seek and obtain orders for exclusive possession 
of the family home?   

 
13. Should there be special rules apply where domestic violence is a factor in marital 

breakdown? 
 
14. Should couples on reserves be able to seek and obtain orders for partition and sale of 

the family home?  
 

15. As there are chronic housing shortages on most reserves, what further protections 
would be required to prevent partition and sale from being used as an oppressive tool? 
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16. Should couples on reserve be able to seek and obtain orders preventing sale of the 

family home by their spouses?   
 

17. What are your thoughts on AFN Option No. 1? 
 

18. What are your thoughts on AFN Option No. 2? 
 

19. What are your thoughts on the enforcement options set out at AFN Option No. 3? 
 

20. What other options would you recommend to achieve recognition and implementation 
of First Nations jurisdiction over matrimonial real property on reserves? 

 
21. What other options would you recommend to enforce First Nations matrimonial real 

property laws on reserve lands? 
 

22. What are your concerns with Federal Option No. 1?  What changes would you propose 
to Federal Option No. 1 to address your concerns? 

 
23. What are your concerns with Federal Option No. 2? What changes would you propose to 

Federal Option No. 1 to address your concerns? 
 

24. What are your concerns with Federal Option No. 3? What changes would you propose to 
Federal Option No. 1 to address your concerns? 

 
25. Do you think that part of the solution lies in launching a public education campaign to 

inform First Nations peoples about the use of prenuptial and separation agreements to 
provide for a division of their matrimonial real property interests in the family home or 
land on a reserve?   

 
26. Are there any other options that you would suggest to address the lack of access to 

capital for First Nations couples due to the non-mortgageability of reserve lands? 
 

27. Do you support the establishment of a Spousal Compensation Loan Fund by the federal 
government?   

 
28. Do you support the establishment of an On-Reserve Housing Loan Fund?  

 
29. Are there any other options that you would suggest to deal with chronic housing 

shortages in First Nations communities and the lack of access to capital that faces First 
Nations citizens due to the non-mortgageability of reserve lands? 

 
30. Are more women’s shelters required for First Nations communities? 

 
31. Do you support the use of alternate dispute mechanisms to assist in resolving disputes 

between couples regarding the division of matrimonial real property on reserves? 
 

32. Do you support the establishment of video courts for remote communities to improve 
access to justice for First Nations couples?  

 
33. Do you support the establishment of a Family Law Legal Aid Fund that First Nations 

couples in financial need can draw on when seeking orders in respect of matrimonial 
real property interests on reserves upon separation or divorce?   
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34. Are there any other options that you would suggest to deal with access to justice issues 
for First Nations couples in remote communities? 

 
35. Do you think that part of the solution lies in launching a public education campaign to 

address family violence in First Nations communities?  
 

36. Do you support the establishment of more treatment facilities for First Nations couples 
experiencing family violence who wish to preserve their marriage and provide a stable 
and nurturing environment for their children?  

 
37. Are there any other options that you would suggest to address family violence in First 

Nations communities? 
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ANNEX B Annual General Assembly Resolution No. 32/2006 
 
Assembly of First Nations 
Annual General Assembly Resolution no.  32/2006 
July 11, 12, & 13, 2006, Vancouver, BC 
 
  

SUBJECT: MATRIMONIAL REAL PROPERTY 

MOVED BY: Grand Chief Doug Kelly, Proxy for Shxw’ow’hamel, BC 

SECONDED BY: Dene National Chief NWT, Noeline Villebrun, Proxy for 

K’atlodeeche (Hay River Dene) FN, NT 

DECISION: On July 13, 2006, the Co-Chair referred draft resolution numbers 1 to 36 
to the AFN Executive Committee for their consideration.  On July 31, 
2006, at a duly convened meeting, the AFN Executive Committee 
received and affirmed these draft resolutions. 

 
WHEREAS First Nations have the constitutionally protected inherent Aboriginal and Treaty right 
to regulate all matters relating to the members of their nations, including the division of 
matrimonial real property on First Nations lands; and 
 
WHEREAS the legislative gap in respect of matrimonial real property laws on First Nations lands 
represents an intolerable violation of the human rights of First Nations men, women and 
children, which has resulted in repeated sanctions against the Government of Canada by the 
United Nations;  and 
 
WHEREAS First Nations, through Special Chiefs Assembly March 2005, agreed on the overall 
vision of recognizing and implementing First Nations Governments and confirmed the 
appropriate principles and processes to pursue this objective; and 
 
WHEREAS the First Nations-Federal Crown Political Accord on the Recognition and 
Implementation of First Nations Governments signed May 31, 2005 establishes an appropriate 
process for effecting the reconciliation of First Nations and federal Crown jurisdiction over 
matrimonial real property and joint policy development; and 
 
WHEREAS on June 21, 2006, the Minister of Indian Affairs unilaterally announced a consultation 
process on matrimonial real property; and 
 
WHEREAS the consultation process developed and proposed by the Department of Indian and 
Northern Affairs (INAC consists of the following phases: 

a) Planning and Development – June to August 2006; 
b) Consultations – September 2006 to January 2007; 
c) Consensus Building – February to April 2007; 
d) Tabling of Legislation – April or May 2007. , and 

 
WHEREAS on May 17, 2006 Conservative MP Brian Pallister tabled Bill C-289, which is a private 
members bill entitled “An Act to amend the Indian Act (matrimonial real property and 
immovables”, which would extend the application of provincial matrimonial property law to 
reserve lands; and 
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WHEREAS the federal government intends to table legislation to regulate matrimonial real 
property rights on reserve lands in April or May, 2007; 
 
THEREFORE BE IT RESOLVED that the Chiefs in Assembly provide a mandate to the National 
Chief and the Assembly of First Nations to seek a reconciliation of First Nations and Crown 
jurisdiction over matrimonial real property on First Nations lands; 
 
BE IT FURTHER RESOLVED that the Chiefs in Assembly direct the National Chief and the 
Assembly of First Nations to secure resources to ensure a First Nation specific process that 
includes effective and full participation of First Nations in the development of legislative 
options on matrimonial real property; 
 
BE IT FURTHER RESOLVED that the Chiefs in Assembly direct that a Matrimonial Real Property 
Working Group (MRPWG) be established and consist of members from both the AFN Women’s 
Council and the RIFNG Chiefs and Experts Committee; 
 
BE IT FURTHER RESOLVED that the Assembly of First Nations/National Chief/MRPWG 
undertake and oversee the following activities: 

a) to develop legislative and non-legislative options to achieve a reconciliation of First 
Nations and federal and provincial Crown jurisdiction; 

b) that any legislative and non-legislative options developed achieve an appropriate 
and respectful balance between the collective and individual rights of First Nations 
citizens/peoples; 

c) to seek clarification from the Government of Canada regarding the potential 
effect, if any of Bill C-289 on the consultation process. 

d) to develop and implement  a communications strategy to advance the interests of 
First Nations in regard to matrimonial real property on the domestic and 
international fronts; 

e) to engage in discussions with First Nations and First Nations citizens on legislative 
options developed to implement First Nations jurisdiction in respect of matrimonial 
real property interests on First Nations lands, in accordance with the elements of 
First Nation policy development established by the Assembly of First Nations 
including, full national dialogue, regional discussions, and First Nations consent. 

 
BE IT FURTHER RESOLVED that the development of options, both legislative and non-
legislative, be effected in accordance with the principles set out in the Political Accord on the 
Recognition and Implementation of First Nations Governments; 
 
BE IT FURTHER RESOLVED that the Chiefs in Assembly unanimously reject the application of 
provincial matrimonial real property laws on First Nations lands; 
 
BE IT FURTHER RESOLVED that the Chiefs in Assembly direct the Assembly of First 
Nations/National Chief, as required, to seek additional time to develop legislative options 
during the Planning Phase of the federal government’s proposed consultation process and 
timeframe; 
 
BE IT FURTHER RESOLVED that the Chiefs in Assembly direct that any proposed legislation be 
subject to further consultation and the consent of First Nation Governments prior to 
application.   
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ANNEX C A First Nations - Federal Crown Political Accord on the 
Recognition and Implementation of First Nation Governments 

 
Whereas First Nations and Canada agree on the importance of achieving recognition and 
implementation of First Nation governments through constitutionally consistent and principled 
approaches; 
 
Whereas the Prime Minister, at the April 19, 2004 Canada – Aboriginal Peoples Roundtable, 
stated, “It is now time for us to renew and strengthen the covenant between us”, and 
committed that “No longer will we in Ottawa develop policies first and discuss them with you 
later. The principle of collaboration will be the cornerstone of our new partnership.”; 
 
Whereas the Supreme Court of Canada has in numerous cases referred to reconciliation as the 
basic purpose of section 35 of the Constitution Act, 1982, including the following statements: 
 
“S.35(1) provides the constitutional framework through which Aboriginal peoples who lived on 
the land in distinctive societies with their own practices, traditions and culture are 
acknowledged and reconciled with the sovereignty of the Crown.” (Van der Peet); and, 
 
“Treaties serve to reconcile pre-existing Aboriginal sovereignty with assumed Crown 
sovereignty, and to define Aboriginal rights guaranteed by s.35 of the Constitution A ct, 1982. 
Section 35 represents a promise of rights recognition. ... This promise is realized and 
sovereignty claims reconciled through the process of honourable negotiation.” (Haida); 
 
Whereas First Nations and Canada recognise that evolving jurisprudence is creating pressure 
for new approaches for achieving reconciliation;  
 
Whereas First Nations and Canada agree that these new approaches must be grounded in the 
recognition and affirmation of Aboriginal and treaty rights in section 35 of the Constitution 
Act, 1982, and the Supreme Court of Canada has stated; 
 
“Section 35(1) of the Constitution Act, 1982, at the least, provides a solid constitutional base 
upon which subsequent negotiations can take place …. (Sparrow); 
 
Whereas the Royal Commission on Aboriginal Peoples concluded that “the Aboriginal peoples of 
Canada possess the right of self determination”; First Nations and Canada recognize that policy 
development will also be informed by discussions and agreements at the international level 
involving Canada with respect to the rights of indigenous peoples including the right to self-
determination; 
 
Whereas First Nations and Canada recognize the importance of strong First Nation governments 
with recognized rights of self-government in achieving political, social, economic and cultural 
development and improved quality of life; 
 
Whereas First Nations and Canada recognize that access to, sharing, and benefit from lands 
and resources contribute to sustainable governments, including First Nations governments and 
that the Royal Commission on Aboriginal Peoples noted the importance of increased access to, 
and benefit from, land and resources in contributing to the implementation of First Nation 
governments; and 
 
Whereas First Nations and Canada share a common interest in ensuring public understanding 
of, and support for self-government. 
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THE PARTIES AGREE AS FOLLOWS: 
 
“Parties” means the Assembly of First Nations, directed by the chiefs in Assembly, and Her 
Majesty the Queen in Right of Canada, represented by the Minister of Indian Affairs and 
Northern Development (hereinafter referred to as “Canada”), as authorized by Cabinet. 
 
For the purpose of this Accord, “First Nations” and “First Nation peoples” means the “Indian” 
peoples as referred to in section 35(2) of the Constitution Act, 1982.  
 
The intent and purpose of this Accord is to commit the Parties to work jointly to promote 
meaningful processes for reconciliation and implementation of section 35 rights, with First 
Nation governments to achieve an improved quality of life, and to support policy 
transformation in other areas of common interest, affirming and having regard to the following 
principles. 
 
Principles: Each of the principles below are to be read together, and are mutually supportive 
and interdependent. 
 
1. Upholding the Honour of the Crown 
Cooperation will be a cornerstone for partnership between Canada and First Nations. This 
requires honourable processes of negotiations and respect for requirements for consultation, 
accommodation, justification and First Nations’ consent as may be appropriate to the 
circumstances. Upholding the honour of the Crown is always at stake in the Crown’s dealings 
with First Nation peoples. 
 
2. Constitutionalism and the rule of law 
Section 52(1) of the Constitution Act, 1982, provides that "The Constitution of Canada is the 
supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution 
is, to the extent of the inconsistency, of no force or effect.” The legislation, policies and 
actions of governments must comply with the Constitution, including section 35 of the 
Constitution Act, 1982, which recognizes and affirms existing Aboriginal and treaty rights, and 
the rule of law. 
 
3. Canadian Federalism, pluralism and First Nation Diversity 
Canada is a federal state and in this regard Canada – First Nation relations and the respect for 
section 35 rights are important to the operation of the Canadian federation and to meeting the 
challenge of accommodating pluralism within the Canadian Constitutional framework. 
Accommodating pluralism requires respect for the diversity of First Nation peoples who have 
lived since time immemorial on the land in distinctive societies with their own culture, 
practices and traditions, including lawmaking powers. 
 
4. Mutuality 
The renewed relationship should be based on mutuality, taking into account the four principles 
expressed by the Royal Commission on Aboriginal Peoples: 
• Mutual Recognition; 
• Mutual Respect; 
• Sharing; and 
• Mutual Responsibility. 
 
5. Recognition of the Inherent Right of Self-Government and Aboriginal Title 
The inherent right of self-government and Aboriginal title are existing Aboriginal rights 
recognized and affirmed in section 35 of the Constitution Act, 1982. Aboriginal title together 
with the inherent right of self-government includes the right to make decisions respecting land, 
and the right to political structures for making those decisions. 
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6. Implementation of the treaty relationship 
Implementation of the treaty relationship must be informed by the original understandings of 
the treaty signatories, including the First Nations’ understanding of the spirit and intent. 
 
7. Compliance with the Crown’s Fiduciary Responsibilities 
The Crown must uphold its fiduciary relationship with First Nation peoples and fulfill its 
fiduciary duties. 
 
8. Human Rights 
First Nations and Canada are committed to respecting human rights and applicable 
international human rights instruments. It is important that all First Nation citizens be engaged 
in the implementation of their First Nation government, and that First Nation governments 
respect the inherent dignity of all their people, whether elders, women, youth or people living 
on or away from reserves. 
 
9. Implementation of First Nation governments and socio-economic development 
Implementation of strong First Nations governments is important for sustainable economic and 
social development, and for improving the quality of life for First Nation peoples to standards 
enjoyed by most Canadians. Evidence from international development consistently points to 
good governance as a key component of developing strong, healthy and prosperous 
communities. Key factors in ensuring that First Nation governments in this respect include 
inherent jurisdiction, capable governing institutions and cultural match. The implementation of 
strong First Nation governments with appropriate capacity and resources results in communities 
that are the vehicle of development, and that partner with other governments and the private 
sector to improve social and economic conditions in their communities. 
 
10. Traditional forms of government, First Nation languages and traditional teachings 
Implementation of First Nation governments will require recognition of the importance of First 
Nation languages, traditional teachings and traditional forms of government in ensuring the 
vitality of First Nation cultures, societies and governments. 
 
11. The Special Relationship with the Land 
First Nation peoples have a special relationship with the land, which is a connection that is not 
just economic, but also social, cultural and spiritual. Based on their belief that their lands 
were a gift from the Creator that need to be protected for present and future generations, for 
First Nation peoples the special relationship with the land also implies a responsibility for 
environmental stewardship. 
 
THE PARTIES COMMIT TO THE FOLLOWING: 
1. Establishment of a Joint Steering Committee with representation from the Parties. The 
Committee will undertake and oversee joint action and cooperation on policy change, including 
the establishment of a framework or frameworks, to promote meaningful processes for the 
recognition and reconciliation of section 35 rights, including the implementation of First Nation 
governments. The Committee will contribute to relationship renewal through consideration of: 
 
a) New policy approaches for the recognition and implementation of First Nation governments, 
including mechanisms for managing and coordinating renewed and ongoing intergovernmental 
relationships, and assessment of the potential for a ‘First Nation Governments Recognition 
Act’; 
 
b) New policy approaches to the implementation of treaties; 
 
c) New policy approaches for the negotiation of First Nation land rights and interests; 
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d) A statement of guiding principles for reconciling section 35 rights in the context of ongoing 
relationships with First 
Nation peoples, their governments, and Canada; and 
 
e) New or existing opportunities to facilitate First Nations governance capacity-building, 
working with First Nations communities and organizations to jointly identify approaches that 
support the implementation of First Nations governments, including program, policy, 
institutional and legislative initiatives. 
 
Discussions on these topics should draw, in part, upon the report Our Nations, Our 
Governments: Choosing Our Own Paths, the “Penner Report” and the work of the Royal 
Commission on Aboriginal Peoples on restructuring the relationship with First Nations. 
 
2. To develop the modalities of a cooperative approach to policy development, as set out in 
‘Appendix 1’ to this Accord. 
 
THE PARTIES ACKNOWLEDGE THAT: 
1. This Accord does not abrogate or derogate from Aboriginal and Treaty rights, recognised and 
affirmed by s. 35 of the Constitution Act, 1982. 
 
2. This Accord will only apply to those First Nations who have consented to its application. 
 
3. Discussions pursuant to this Accord are to enhance and support negotiations and processes 
and are without prejudice to, and not intended to replace or supersede any existing initiatives 
between the Government of Canada and First Nations, or provincial or territorial governments 
where they are involved, without the consent of the affected First Nations. 
 
4. The actions contemplated in this Accord will begin on signing and the Joint Steering 
Committee shall report annually on progress to the Chiefs in Assembly and the Minister. 
 
Signed in Ottawa on 
 
For Her Majesty The Queen In Right Of Canada 
 
______________________________________________ 
The Minister of Indian Affairs and Northern Development 
 
 
On behalf of the Assembly Of First Nations 
 
______________________________________________ 
National Chief Phil Fontaine / Assembly of First Nations 
 
 
Appendix 1 
 
COOPERATIVE POLICY DEVELOPMENT BETWEEN THE ASSEMBLY OF FIRST NATIONS AND THE 
GOVERNMENT OF CANADA 
 
Strengthening Policy Development 
 
1. The Minister and the Assembly of First Nations commit to undertake discussions: 
• on processes to enhance the involvement of the Assembly of First Nations, mandated by the 
Chiefs in Assembly, in the development of federal policies which focus on, or have a significant 
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specific impact on the First Nations, particularly policies in the areas of health, lifelong 
learning, housing, negotiations, economic opportunities, and accountability; and, 
• on the financial and human resources and accountability mechanisms necessary to sustain the 
proposed enhanced involvement of the Assembly of First Nations in policy development. 
 
2. Nothing in this Appendix is intended to derogate or detract from the work of, or resources 
for, the Joint Steering Committee or the principles detailed in the Accord. 
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i While provincial and territorial matrimonial property law currently applies to personal property interests 
of “Indians” living on reserves, such legislation currently does not apply to reserve lands.   
ii However, some First Nations that are self-governing as well as some that are managing their land under 
the First Nations Land Management Act have passed their own matrimonial real property laws or codes. 
iii Halfway River First Nation v. British Columbia (Ministry of Forests), (1999), 178 D.L.R. (4th) 666 
(B.C.C.A.); Mikisew Cree First Nation v. Canada, [2002] 1 C.N.L.R. 169 (F.C.T.D.). 
iv Dunstan v. Dunstan (2002) 100 British Columbia Law Reports (3d) 156 (B.C.S.C) 
v  See Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010, para. 120;  Guerin v. The Queen,  [1984] 2 
S.C.R. 335 at 379. 
vi This is confirmed by section 18(1) of the Indian Act, which provides: “ Subject to this Act, reserves are 
held by Her Majesty for the use and benefit of the respective bands for which they were set apart, and 
subject to this Act and to the terms of any treaty or surrender, the Governor in Council may determine 
whether any purpose for which lands in a reserve are used or are to be used is for the use and benefit of the 
band.” 
vii This is due to provisions in the Indian Act that are designed to protect reserve lands from alienation and 
ensure that they are preserved for the use and benefit of band members.   
viii See A.C. Hamilton and C.M. Sinclair (Commissioners), Report of the Aboriginal Justice Inquiry of 
Manitoba: The Justice System and Aboriginal People. (Winnipeg: Public Inquiry into the Administration of 
Justice and Aboriginal People, 1991), at 22-4 1. 
ix For example, a study conducted by the Ontario Native Women’s Association reported that 80% of 
Aboriginal women were victims of violence.  This study is referred to at p. 9 of the Manitoba Justice 
Inquiry Report.  
x Health Canada-National Clearinghouse on Family Violence, Family violence in Aboriginal Communities:  
An Aboriginal Perspective (Ottawa:  Health Canada, 1996), p. 1. 
xi These projections do not account for annual increases in the shortage of housing units, which is growing 
by a rate of 2,200 a year. 
xii The average income on reserves was $15,667.in 2006.   
xiii Section 15(1) of the Charter of Rights and Freedoms provides: “Every individual is equal before and 
under the law and has the right to the equal protection and equal benefit of the law without discrimination 
and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age 
or mental or physical disability.” 
xiv The various factors that are generally considered include the following:  
1. The fitness of the parents. 
2. The character and reputation of the parents. 
3. The natural parents’ desires based on any agreements between them.  
4. The possibility of maintaining natural family relations. 
5. The child(ren)’s preference if old enough and able to make a rational judgment.  
6. Material opportunities that will affect the child’s future life. 
7. The age, health, and sex of the child. 
8. Where each parent lives and the feasibility of the non-custodial parent visiting. 
9. Amount of time the child has been separated from the natural parent who is seeking custody. 
10. The impact of a prior voluntary abandonment or surrender of custody. 
xv For a complete description of this option, please see INAC’s “Consultation Document – Matrimonial 
Real Property on Reserves.”   A copy of this document can be found in this document INAC’s webpage at 
www.ainc-inac.gc.ca. 
xvi Ibid. 
xvii Supra, endnote xii. 
xviii Ibid. 
xix Ibid. 
xx Mistawasis First Nation #103 Housing Policy, online: Mistawasis First Nation 
<http://www.mistawasis.ca/publicworks/housing_policy.htm> in the section entitled: “Marriage Conflicts” 
(unnumbered section). 
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xxi  Squamish Nation Housing Policy (approved October 10, 2001 and revised February 12, 2003), online: 
Squamish Nation Network http://www.squamish.net/PDF/news/bulletins/Housing_Policy.pdf, article 13.4 
(a) (I). 
xxii Ibid., article 13.4 (b). 
 


