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1.0 INTRODUCTION 
 
Minister’s Nation-wide Process  
 
On June 21, 2006, the Honourable Jim Prentice, Minister of Indian Affairs and Northern 
Development and Federal Interlocutor for Métis and Non-Status Indians announced the federal 
government’s nation-wide consultation process on matrimonial real property.  The Minister’s 
process consisted of three phases, namely, a planning and preparation phase, a consultation 
phase and a consensus-building phase.  The Minister has stated unequivocally that his nation-
wide process will culminate with the tabling of legislation in the spring of 2007i and that he is 
prepared to proceed unilaterally with an imposed legislative solution if there is no consensus 
on an option.  The Minister has also stated that he will not engage in consultations with First 
Nations on any draft legislation that is developed.ii 
 
Phase three of the Minister’s nation-wide process effectively consisted of seven days, from 
February 17-23, 2007.  Despite best efforts, the parties were unable to fully discuss the various 
options identified, let alone reach consensus on an option to address matrimonial real property 
issues on reserves during this seven-day period.  The Ministerial Representative is completing 
her final report and recommendations and is scheduled to submit her report to the Minister by 
March 9, 2007.  Upon receipt of her report, the Minister presumably will then exercise his 
discretion to accept or reject the recommendations made by the Ministerial Representative.   
 
Alternatives to the Unilateral Imposition of Federal Legislation 
 
This report sets out an alternative approach to the unilateral imposition of federal legislation 
to address matrimonial real property issues on reserves.  This alternative approach consists of 
the following two key components: 
 
• Recognition and Implementation of First Nations Jurisdiction over Matrimonial Real 

Property on Reserves through a New Reconciliation Process 
 
The AFN has consistently sought a re-orientation of the process in accordance with the 
principles and approaches set out in the Political Accord since the Minister first announced his 
nation-wide process on June 21, 2006.iii In this report, the AFN wishes to again urge the 
Minister to address matrimonial real property issues on reserves through the reconciliation 
process (the “Reconciliation Process”) that is set out in the Political Accord. This Reconciliation 
Process is described in greater detail at section 2.0 of this report and would involve the 
development of instruments and mechanisms to recognize and implement First Nations 
jurisdiction, followed by the development of community-based standards.  
 
• Interim Measures to Address Immediate Needs of First Nations Families 
 
First Nations want to provide immediate relief to First Nations women, men and children who 
have experienced hardship due to legislative uncertainty in respect of matrimonial real 
property issues on reserves.  However, First Nations also recognize that it may take some time 
to develop mechanisms and instruments for achieving the recognition and implementation of 
First Nations jurisdiction over matrimonial real property on reserves and for the subsequent 
development of community-based standards.    Interim options set out at section 3.0 of this 
report are designed to meet the immediate needs of First Nations women and men who are 
currently separated or divorced and require immediate access to remedies as the development 
of recognition instruments and mechanisms and community-based standards unfolds.   
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Without Prejudice 
 
This report is submitted on a without prejudice basis with respect to the Aboriginal Title and 
the Inherent and Treaty Rights of any First Nation. 
 
2.0 RECOGNITION AND IMPLEMENTATION OF FIRST NATIONS JURISDICTION OVER  

MATRIMONIAL REAL PROPERTY ON RESERVES THROUGH THE RECONCILIATION 
PROCESS 
 

On May 31, 2005, First Nations and the federal Crown concluded the First Nations and Federal 
Crown Accord on the Recognition and Implementation of First Nations Governments.  The 
intent and purpose of the Political Accord is “to commit Parties to work jointly to promote 
meaningful processes for reconciliation and implementation of section 35 rights…”   The 
approach set out in the Accord is consistent with recent Supreme Court of Canada 
pronouncements on the underlying purpose of section 35 and the promise of rights recognition 
embedded in this constitutional provision.  First Nations strongly urge the Minister to abandon 
his plans to impose a legislative solution  in favour of addressing matrimonial real property 
issues on reserves through the Reconciliation Process called for by the Supreme Court of 
Canada and set out in the Political Accord. 

 
2.1 WHY ADDRESS MATRIMONIAL REAL PROPERTY ISSUES THROUGH THE RECONCILIATION 

PROCESS? 
 
There are compelling reasons why solutions to matrimonial real property issues on reserves 
should be developed through the Reconciliation Process.  These inter-related reasons, which 
should be considered in their entirety, are described below. 
 
a. Section 35(1) requires Reconciliation of First Nations and Crown Jurisdiction 
 
Section 35(1) of the Constitution Act, 1982 recognizes and affirms the existing Aboriginal and 
Treaty rights of First Nations peoples.  Reconciliation of the prior existence of First Nations 
societies and First Nations sovereignty with assumed Crown sovereignty is the purpose 
underlying section 35(1).iv  Any efforts to impose legislation on First Nations would be 
inconsistent with the underlying purpose of section 35(1).   
 
The importance of negotiations to the process of reconciliation was underscored by the 
Supreme Court of Canada in Sparrow¸ and affirmed in Delgamuukw.  In both of these cases, 
the Court noted that section 35(1) “…provides a solid constitutional base upon which 
subsequent negotiations can take place.”vIn other words, section 35 effectively establishes a 
constitutional table around which negotiations to reconcile First Nations and Crown sovereignty 
must take place.  Good faith negotiations are the ultimate means by which reconciliation is to 
be achieved. 
 
b. Section 35 and the Promise of Rights Recognition 
 
Treaties are instruments that “…serve to reconcile pre-existing Aboriginal sovereignty with 
assumed Crown sovereignty…vi Where no treaties have been concluded, the Supreme Court of 
Canada has made it clear that “[t]he potential rights embedded in these claims are protected 
by section 35…” and directed that the “… honour of the Crown requires that these rights be 
determined, recognized and protected.”vii The Supreme Court of Canada added that “… 
[s]ection 35 represents a promise of rights recognition, and “[i]t is always assumed that the 
Crown intends to fulfil its promises.”viii   
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c. First Nations Jurisdiction over Matrimonial Real Property on Reserves 
 
The courts have confirmed that First Nations have Aboriginal title and Treaty rights over our 
reserve lands.ix  Accordingly, reserve lands are protected by section 35(1) of the Constitution 
Act. There has also been judicial recognition of First Nations jurisdiction over land use on 
reserve lands.  For example, in Delgamuukw, the Supreme Court of Canada held that Aboriginal 
title, in its full form, includes the right to manage lands held by such title.   
 
First Nations have traditional laws, customs and practices to address family law matters, which 
include laws, customs and practices relating to the division of matrimonial property upon 
marital breakdown. There has been judicial recognition of traditional First Nations family laws, 
customs and practices (i.e. adoption and marriage).  There has also been judicial recognition of 
First Nations self-government rights by the British Columbia Court of Appeal in the Campbell 
case.   
 
By virtue of our Aboriginal title and Treaty rights over our reserve lands together with judicial 
recognition of our jurisdiction over family law matters, management of our reserve lands and 
our general right of self-government, First Nations unquestionably have inherent jurisdiction 
over matrimonial real property issues on reserves. Furthermore, there has been no 
extinguishment of these rights through military conquest, occupation or legislative enactment.  
On the contrary, a unanimous Supreme Court of Canada has confirmed that “Canada’s 
Aboriginal peoples were here when Europeans came, and were never conquered.”x 
 
The promise of rights recognition set out at section 35(1) requires that First Nations jurisdiction 
over matrimonial real property issues be recognized and protected.  The reconciliation 
demanded by section 35(1) further requires that First Nations and Crown jurisdiction over 
matrimonial real property issues be reconciled. 
 
d. Duty to Consult 
 
Recent court cases have confirmed that the federal government cannot unilaterally proceed 
with enacting legislation that has the potential to infringe Aboriginal or Treaty Rights or affect 
Aboriginal interests without first consulting with First Nations and justifying any potential 
infringements of our constitutionally protected rights.   
 
Consultations must take place directly with the First Nations communities, especially with 
regard to a legislative solution, because First Nations communities are the rights holders and it 
is their collective rights to land that will be impacted by any proposed legislative regime. 
Moreover, where there is a strong case for the existence of an Aboriginal or Treaty Right, the 
federal government may even be required to accommodate such rights or obtain the consent of 
First Nations for any proposed government action, including legislative initiatives.   
 
As First Nations have Aboriginal title and Treaty rights in our reserve lands and there has been 
judicial recognition over First Nations jurisdiction over the management of reserve lands and 
family law matters, the Crown is unquestionably under a duty to consult with First Nations in 
respect of any proposed federal legislation the purports to regulate matrimonial real property 
issues on reserve lands. 
 
e. Reconciliation Process in Political Accord is designed to Promote Meaningful Processes 

for Reconciliation and Implementation of Section 35 Rights 
 
As noted previously, the intent and purpose of the accord is “to commit Parties to work jointly 
to promote meaningful processes for reconciliation and implementation of section 35 rights…”   
This new collaborative approach is a key feature of the Reconciliation Process set out in the 
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Political Accord and is specifically directed to achieving the reconciliation of First Nations and 
Crown sovereignty that is now demanded by section 35(1) of the Constitution Act, 1982.   
 
f. Shortcomings of Minister’s Nation-wide Process 
 
If the Minister insists on proceeding with the unilateral imposition of legislation, such an 
approach would: 

• inevitably affect the constitutionally protected Aboriginal title and Treaty rights of 
First Nations in our lands and our inherent jurisdiction over matrimonial real property 
on reserves; 

• be inconsistent with the promise of rights recognition and reconciliation now required 
by section 35; 

• not be in keeping with the honour of the Crown, which is always at stake in its dealings 
with First Nations peoples; 

• likely amount to a breach of the federal Crown’s legal duty to consult with First 
Nations,xi and where necessary accommodate First Nations rights and title, based in 
part on:  

o the Minister’s failure to provide for direct engagement with First Nations on 
options that may affect our constitutionally protected Aboriginal Title and 
Treaty rights;  

o the Minister’s artificial and unreasonable eight-month timeframe for his nation-
wide process, including the unreasonable seven-day timeframe effectively set 
aside for completing the consensus building phase;xii and   

• represent a departure from the collaborative approach to policy and legislative 
development set out in the Political Accord, which is specifically directed toward 
achieving the reconciliation now required by section 35.   

 
g.   Next Steps 
 
Based on the foregoing, First Nations strongly urge the Minister to abandon his plans to impose 
a legislative solution and to take immediate steps to begin addressing matrimonial real 
property issues on reserves through the Reconciliation Process set out in the Political Accord.  
Alternatively, if the Minister proceeds with plans to impose a legislative solution on First 
Nations peoples, First Nations strongly recommend that any  legislation developed by the 
federal government  be directed to the recognition and implementation of First Nations 
inherent jurisdiction over matrimonial real property on reserves.    
 
3.2 ADDRESSING MATRIMONIAL REAL PROPERTY ISSUES THROUGH THE RECONCILIATION  

PROCESS 
 
A description of how matrimonial real property issues on reserves can be addressed through the 
Reconciliation Process is set out below. 
 
a. Development of Recognition and Implementation Instruments and Mechanisms 

through the Reconciliation Process 
 
As part of the Political Accord work plan, the parties have agreed to work on an examination of 
options and approaches to provide for the recognition and implementation of the self-
government rights of First Nations.  The development of instruments and mechanisms to 
recognize and implement First Nations jurisdiction over matrimonial real property on reserves 
falls squarely within the scope of work that is currently being undertaken through the 
Reconciliation Process that is set out in Political Accord.   
 
The Accord provides for the establishment of a Joint Steering Committee (JSC) made up of key 
political representatives of Canada and First Nations.  The role of the JSC is to “undertake and 
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oversee joint action and cooperation on policy change, including the establishment of a 
framework or frameworks, to promote meaningful processes for the recognition and 
reconciliation of section 35 rights, including the implementation of First Nations governments. 
Other committees have been established to support the work of the JSC, including a joint AFN-
Canada Senior Management Committee.  These committees can be readily mobilized to 
expeditiously develop instruments and mechanisms to facilitate the recognition and 
implementation of First Nations jurisdiction over matrimonial real property issues on reserves. 
 
In the Accord, the Parties adopted 11 principles to guide the collaborative development of 
policies to achieve the recognition and implementation of First Nations jurisdiction.  These 
guiding principles include, but are not limited to constitutionalism, the rule of law, respect for 
diversity, mutuality, recognition of the inherent right of self-government and Aboriginal title, 
implementation of treaty relationships, respect for human rights and respect for the special 
relationship that First Nations enjoy with their lands.  These principles could guide the 
development of instruments and mechanisms to recognize and implement First Nations 
jurisdiction over matrimonial real property issues on reserves. 
 
b. Development of Community-Based Standards by First Nations Communities 
 
The inherent Aboriginal and Treaty rights that must be taken into consideration in the search 
for solutions to matrimonial real property issues on reserves are held collectively by all 
members of First Nations communities.  Where there is a strong case for the existence of an 
Aboriginal or Treaty Right, the federal government may be required to accommodate such 
rights or obtain the consent of First Nations for any proposed government action, including 
legislative action. As the rights holders, all First Nations community members, including both 
women and men, both on and off-reserve must provide their consent to any standards 
developed to address matrimonial real property issues on reserves.   
 
c. Participation of Native Women’s Association of Canada in Reconciliation Process 
 
The Native Women’s Association of Canada may be interested in participating in the 
Reconciliation Process. 
 
As noted previously, under the Reconciliation Process, First Nations communities would be 
responsible for the development of standards to guide the disposition and division of 
matrimonial real property upon marital breakdown.  The development of community-based 
standards will necessarily involve all members of First Nations communities, including both men 
and women.  If NWAC wishes to participate in the development of community-based standards, 
then decisions about whether and how to include NWAC in First Nations community-based 
processes would properly rest with individual First Nations communities, rather than with the 
AFN or with Canada.   
 
If NWAC is interested in participating in the debate and development of mechanisms and 
instruments for the recognition of First Nations jurisdiction, then this interest may be 
accommodated in some form through the Reconciliation Process.  
 
d. Timeframe  
 
With proper mandates and adequate resources, the JSC and Senior Management Committee 
could arguably complete the development of instruments and mechanisms to provide for the 
reconciliation of First Nations and federal Crown jurisdiction over matrimonial real property on 
reserves within a reasonable period of time. Once instruments and mechanisms are in place to 
provide for the recognition and implementation of First Nations jurisdiction over matrimonial 
real property on reserves, with adequate resources and supports, it would be necessary for 
First Nations to develop community-based standards. 
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3.0 INTERIM MEASURES TO ADDRESS THE IMMEDIATE NEEDS OF FIRST NATIONS  
FAMILIES 

 
As the process of developing mechanisms and instruments for achieving recognition and 
implementation of First Nations jurisdiction and the subsequent development of community-
based standards unfolds, First Nations clearly want to address the needs of First Nations 
families who have been impacted by legislative uncertainty in regard to matrimonial real 
property issues on reserves.   
 
3.1 KEY CONTEXTUAL FACTORS 
 
The search for solutions to any problem must necessarily be informed by contextual factors.  
The following contextual factors support the adoption of interim non-legislative solutions to 
address matrimonial real property issues on reserves in order to provide immediate remedies 
for First Nations families, while the process of reconciling First Nations and Crown jurisdiction 
over matrimonial real property on reserves unfolds through the Reconciliation Process.  
 
a. Impact of Legislative Uncertainty on First Nations Families and Communities 
 
There has been considerable suggestion that the lack of a recognized matrimonial real property 
framework on reserves is a key factor that has forced many First Nations women and their 
children to leave their communities in search of alternative accommodation.xiii  While 
legislative uncertainty has undoubtedly caused many First Nations women, men and children to 
leave their reserves, a review of the statistics suggest that other factors have played a far 
greater role in influencing First Nations women to leave their communities. 
 
For example, in 1996 there were approximately 171,280 First Nations citizens living off-
reserve.xiv  Approximately 10% of the total off-reserve population of First Nations citizens in 
1996 was made up of separated or divorced First Nations women.xv   An additional 4.8% of the 
off-reserve population was made up of separated or divorced First Nations men.xvi  While some 
of the 14.8% of all separated or divorced First Nations citizens living off-reserve in 1996 may 
have left the reserve due to legislative uncertainty in respect of matrimonial real property 
issues on reserves, the remaining 85.2% of First Nations citizens living off-reserve in 1996 
clearly left their communities for reasons other than marital breakdown. 
 
There was a slight decline in these percentages in 2001.  That year, of the 191,965 First 
Nations citizens reportedly living off-reserve, approximately 9.3% of this population was made 
up of separated or divorced First Nations women and approximately 4.8% were made up of First 
Nations men.xvii  Again, while some of the 14.1% of all separated or divorced First Nations 
citizens living off-reserve in 2001 may have left the reserve due to legislative uncertainty in 
respect of matrimonial real property issues on reserves, the remaining 85.9% of First Nations 
citizens living off-reserve in 2001 clearly left their communities for other reasons. 
 
b. Limited Matrimonial Real Property Interests on Reserves 
 
Matrimonial real property is the legal term used to describe the family home and the land upon 
which it sits.  Where lands are held in fee simple, the house and land are regarded as 
inseparable.  Thus, where a couple owns a fee simple interest in land, their matrimonial real 
property will consist of both the family home and the land upon which it sits.  However, this is 
not the case on reserves.  On reserves, couples may have entirely different interests in their 
family home and in the land upon which it sits.   
 
While reserve lands are communally-owned by all the members of a band, there are limited 
individual interests in reserve lands that band members can acquire.  Custom allotments and 
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Certificates of possession are the two principal types of individual interests in reserve lands 
that band members can acquire. 
 
A custom allotment is the term used to describe an allocation of land that is made to an 
individual band member by a band or band government in accordance with its practices.  
However, the federal government generally does not recognize custom allotments as legal 
interests in reserve lands. Thus, where individual band members have interests in reserve lands 
in the form of custom allotments, these lands arguably retain their status as general band lands 
that are communally owned by all members of the band.  Therefore, where a couple has an 
interest in reserve land in the form of a custom allotment, there is arguably no matrimonial 
real property in such lands that would be subject to division upon marital breakdown.  
 
Custom allotments reportedly make up 50% of all individually held lands on reserves throughout 
Canada.xviii  Unless some form of statutory recognition is afforded to custom allotments, it is 
likely that such interests in reserve lands would remain beyond the scope of any new legislative 
scheme that may be introduced to address matrimonial real property issues on reserves. 
However, as statutory recognition of custom allotments would involve codifying the customs 
and traditional laws of First Nations peoples, First Nation consent to codification of custom 
allotments would arguably be required. 
 
A Certificate of Possession is another type of individual interest that couples on reserve can 
acquire in band lands.  A Certificate of Possession is a statutorily created interest in land on a 
reserve, which entitles a band member who has been allotted a Certificate of Possession to 
“lawful possession” of the reserve lands described on the certificate.  Although a Certificate of 
Possession is a form of individual landholding, unlike a fee simple interest in land, it does not 
entitle the person named in the certificate to ownership of the land.  Nevertheless, 
Certificates of Possession are currently treated as matrimonial property that is divisible upon 
marital breakdown for the purpose of making compensation orders. If additional remedies are 
extended to couples on reserves, such remedies could likely be extended to couples whose 
matrimonial real property consists, in part, of interests in Certificates of Possession.   
 
Few band members own their own homes.  A social housing unit is a home on reserve that is 
rented by a band member from the band through a tenancy agreement or through a rent-to-
own arrangement.  Under most rent-to-own arrangements, band members have no ownership 
interest in their homes until the entire value of the home is paid off.  Approximately 70-75% of 
all homes on reserves are social housing units.  Therefore, as not more than 25-30% of all band 
members own their own homes, there are few homes on reserves that would be subject to 
division on marital breakdown, either through existing remedies or through any future remedies 
that may be extended to couples on reserves. 
 
c. Constitutional Considerations 
 
Section 35 of the Constitution Act affords constitutional protection to the collective Aboriginal 
and Treaty rights of First Nations in our reserve lands.  Section 25 provides that the individual 
rights guaranteed in the Charter “shall not be construed so as to abrogate or derogate from any 
aboriginal treaty or other rights or freedoms that pertain to the aboriginal peoples of 
Canada…”  First Nations have a strong interest in protecting and preserving First Nations lands 
for future generations.   Thus, when developing solutions for First Nations citizens impacted by 
legislative uncertainty in respect of matrimonial real property issues on reserves, we must 
ensure that there is no abrogation or derogation of the collective rights of all First Nations 
citizens in and to our reserve lands. 
 
In searching for solutions to address the immediate needs of our peoples, we must also not lose 
sight of the protections afforded to Aboriginal title and Treaty rights in section 35 of the 
Constitution Act, 1982.  In view of the constitutional protection afforded to reserve lands and 
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the provisions of the Indian Act designed to protect reserve lands from alienation and preserve 
them for the exclusive use and benefit of band members, preference must be given to solutions 
that will have the least intrusive impact on First Nations Aboriginal title and Treaty rights in 
reserve lands.   
 
3.2 EXISTING REMEDIES 
 
In Derrickson v. Derrickson and Paul v. Paul the Supreme Court of Canada held that provincial 
matrimonial real property laws do not apply on reserve lands.xix Based on this factor, there is a 
widespread belief that there are no remedies available to assist couples on reserve in deciding 
who should get the family home upon separation or divorce.   
 
This is not accurate. There are a number of existing remedies available to assist couples on 
reserves in deciding who should get the family home upon marital breakdown, including, but 
not limited to the following:   
 
a. Traditional Laws 
 
Many First Nations have traditional laws, customs and practices to assist couples in deciding 
who gets the family home and land held by the couple under a Certificate of Possession or a 
custom allotment.  First Nations traditions and customs vary from region to region and from 
nation to nation, and are relied on in many First Nations communities to assist couples in 
resolving disputes about entitlement to the family home upon marital breakdown.  However, 
the federal government does not recognize any First Nations traditional laws, customs or 
practices relating to matrimonial real property issues.  
 
b. Compensation Orders 
 
Under provincial and territorial matrimonial real property law, where a court orders one spouse 
to pay the other spouse for his or her interest in any property owned jointly by the couple, this 
is known as a compensation order. In the Derrickson case, the court held that provincial and 
territorial matrimonial real property laws that authorize courts to make compensation orders 
apply to reserve lands.  Thus, couples on reserves can apply to court for orders that would 
require one spouse to pay the other spouse for his or her interest in matrimonial real property 
owned by a couple on reserve.  In other words, compensation orders are a mechanism that 
couples on reserves, including both members and non-members, can rely on to ensure a fair 
division of their respective interests in the matrimonial home upon marital breakdown. 
 
c. First Nations Housing Policies 
 
Many First Nations have successfully addressed matrimonial real property issues in their 
communities through the development of housing policies. For example, the Mistawasis First 
Nation Housing Policy says that in cases of conflict or separation of a common-law union or 
marriage, “the title of ownership of a Band and/or CMHC [Canada Mortgage and Housing 
Corporation] unit shall be made to that spouse which shall have the greatest need for the said 
unit in the opinion of the Housing Authority.”xx  
 
The Squamish Nation Housing Policy similarly contains provisions relating to matrimonial real 
property issues on reserves.  Under this policy, while non-members are required to vacate the 
family home within three months of dissolution of the marriage to a member, there are special 
rules for non-member custodial parents or caregivers of minor children or dependent adults.  In 
these circumstances, non-member former spouses are entitled to remain in the family home 
until the minor children or dependent adults are able to care for themselves or no longer reside 
with the non-member former spouse.xxi 
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d. First Nations Land Management Act 
 
The First Nations Land Management Act (FNLMA) is a federal law enacted in 1999. The FNLMA 
ratifies a1996 Framework Agreement on First Nations Land Management.  Signing the 
Framework Agreement is the first step to having the FNLMA apply to a First Nation. 
 
Under the FNLMA, the authority of First Nations to enact rules and procedures “in cases of 
breakdown of marriage, respecting the use, occupation and possession of first nation land and 
the division of interests in first nation land” is recognized.    Several First Nations have adopted 
matrimonial real property laws under the FNLMA, including the Beecher Bay First Nation (BC); 
Georgina Island First Nation (ON); Lheidli T'enneh First Nation (BC); McLeod Lake (BC); 
Muskoday First Nation (SK); Opaskwayak Cree Nation (MB); Scugog Island First Nation (ON); 
Westbank First Nation (BC); Whitecap Dakota Nation (SK); and Ts’kwayalakw First Nation (BC). 
 
e. Self-Government Agreements 
 
In 1995, the Government of Canada adopted its inherent rights policy, which “…recognizes the 
inherent right of self-government as an existing right within section 35 of the Constitution Act, 
1982.”xxii  The federal government concluded a number of self-government agreements with 
First Nations throughout Canada pursuant to the inherent rights policy. Some of these self-
government agreements provide for the recognition of First Nations jurisdiction in regard to 
family law matters, including the division of matrimonial real property upon marital 
breakdown. For example, the Westbank First Nation concluded a self-government agreement 
with Canada that contains the provisions that recognize the Westbank First Nation’s jurisdiction 
over matrimonial real property on Westbank lands.xxiii   
 
f. Residency By-laws 
 
Entitlement to reside on a reserve and obtain the use and benefit of reserve lands is integrally 
tied to being a member of the band.  For example, section 28(1) of the Indian Act provides that 
any agreement by which a band or band member purports to permit a non-band member to 
occupy, use or reside on a reserve is void.   
 
This means that when  couples living on a reserve separate or divorce, non-member spouses 
and children will no longer be entitled to continue residing in the family home on the reserve. 
This measure is one of many provisions in the Indian Act that are designed to ensure that 
reserve lands are protected from alienation and preserved for the use and benefit of band 
members only.  Thus, even if the remedy of interim possession is extended to couples on 
reserves, this remedy would effectively not be available to non-member spouses by virtue of 
section 28(1) of the Indian Act.   
 
However, there are exceptions to the general rule set out in section 28(1), which excludes non-
members from entitlement to reside on reserves.  In particular, section 18.1 of the Act 
authorizes non-member children to reside on the reserve with custodial parents or guardians 
who are members of the band.xxiv 
 
Section 81(1) of the Indian Act also provides band councils with delegated authority to enact 
by-laws in respect of the entitlement of non-members (including spouses, common-law 
partners and non-member children) to reside on their reserve lands.xxv  Section 81(1)(p.1) also 
interestingly provides band councils with delegated authority to enact by-laws in respect of the 
entitlement of band members to reside on the reserve. 
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g. Family and Community Based Alternative Dispute Resolution  
 
Alternate dispute resolution is increasingly being relied on to resolve disputes in the area of 
family law.  Some First Nations have been very creative in their use of alternative dispute 
resolution to address family law matters in their communities.  
 
For example, the Siksika First Nation entered into an arrangement with the provincial courts in 
Alberta, which allows provincial court judges, with the consent of the parties, to refer family 
law matters (custody, access, maintenance) to the Siksika First Nation’s traditional mediation 
system for resolution.  Where the parties reach consensus, the consensus is captured in a 
consent order and filed with the court.   
 
3.3 IMPROVING EXISTING REMEDIES 
 
Before proceeding with the development of any legislative solution to matrimonial real 
property issues on reserves, which will inevitably impact the constitutionally protected 
Aboriginal and Treaty rights of First Nations peoples, it is imperative that the availability and 
access to existing remedies be examined, and where necessary, improved. 
 
a. Housing Policies 
 
While matrimonial real property laws are designed to deal with real property that is owned by 
couples, only 25-30-% of all homes on reserves are owned by individual band members.  The 
remaining 70-75% of band members rent their homes from the band, the federal government or 
the Canada Mortgage and Housing Corporation (CMHC) through tenancy or rent-to-own 
arrangements.  Thus, even if a legislative solution to matrimonial real property issues was 
introduced on reserves, these remedies would not be of any assistance to the overwhelming 
majority of couples on reserves who merely rent their homes. 
 
As noted previously, many First Nations have already addressed matrimonial real property 
issues on their reserves through First Nations housing policies.  For the overwhelming majority 
of couples on reserve who rent their homes from the band, the solution to addressing their 
property interests upon separation or divorce will lie in the development or amendment of First 
Nations housing policies.  While community-based standards are being developed, First Nations 
housing policies could also serve as an interim measure to address the needs of remaining band 
members who own their own homes.  
 
This approach to addressing matrimonial real property issues on reserves would be consistent 
with the goal of developing and implementing solutions that have the least intrusive impact on 
First Nations Aboriginal title and Treaty rights in reserve lands.  Where necessary, the federal 
government must support the development of capacity for First Nations to revise or develop 
housing policies to address matrimonial real property issues on reserves.  The federal 
government may also wish to recognize these housing policies as an interim solution to 
matrimonial real property issues as the process of developing recognition instruments and 
community standards unfolds. 
 
b. Residency By-laws 

  
As noted previously, the Indian Act provides band councils with delegated authority in respect 
of the entitlement of non-member spouses, common-law partners and non-member children to 
reside on the reserve.  Section 81(1) by-laws, together with First Nations housing policies can 
also arguably be relied on to address the entitlement of non-member spouses to interim 
possession of band-owned housing upon marital breakdown.  Use of these existing mechanisms 
should be fully exhausted before any consideration is given to further addressing these issues 
through a legislative solution. 
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As noted previously, section 81(1) also interestingly provides band councils with delegated 
authority to enact by-laws in respect of the entitlement of band members to reside on the 
reserve.  Thus, band councils can also arguably rely on section 81(1) to develop by-laws that 
address the entitlement of band members to interim possession of band-owned housing units on 
reserves upon marital breakdown. 
 
Of course, advancing these options does not mean that First Nations are advocating the Indian 
Act system as the solution.  Rather, on an interim basis the existing legislative framework, 
although unsatisfactory, is there to provide opportunities for immediate interim measures by 
the First Nations communities and governments themselves. 
 
c. First Nations Land Management Act 
 
Eighteen First Nations have signed on to the Framework Agreement and have developed land 
codes. The Department of Indian and Northern Affairs Canada (INAC) refers to these eighteen 
First Nations as “operational” First Nations.  Ten of these operational First Nations have also 
developed matrimonial real property codes under the FNLMA. An additional 30 First Nations 
have also signed on to the Framework Agreement, but have not yet developed their land codes 
or matrimonial real property codes.  INAC refers to this group of First Nations as the 
“developmental group.” In other words, there are forty-eight First Nations in Canada that have 
addressed or are in the process of addressing matrimonial real property issues on reserves 
through the FNLMA.  INAC’s current annual budget for implementation of the FNLMA is $16.3M, 
of which $3.9M is allocated to operational First Nations and $4.4M is allocated to 
developmental First Nations.   
 
An additional 51 First Nations wish to sign on to the Framework Agreement and join the 
developmental group, but remain on a waiting list. INAC can only accommodate 30 First 
Nations in the developmental group at one time.  Thus, it is only when a First Nation moves 
from the development group to the organizational group, that a First Nation on the waiting list 
can be invited to join the developmental group. As it often takes First Nations more than two 
years to move through the developmental stage, at current rates it will take INAC many years 
to accommodate the 51 additional First Nations currently on the waiting list.  Furthermore, 
INAC’s current annual budget contains no resources to facilitate the addition of these 51 First 
Nations to the developmental group. INAC’s current authority to implement the FNLMA expires 
in 2008. 
 
Before introducing legislation to address matrimonial real property issues on reserves, at a 
minimum, the federal government should take immediate steps to accommodate the additional 
51 First Nations on the waiting list so that they can expeditiously begin work on developing 
their land and matrimonial real property codes. Furthermore, the federal government should 
determine whether any other First Nations are interested in addressing matrimonial real 
property issues on reserves through the FNLMA, and if so, ensure that adequate resources are 
made available to interested First Nations to facilitate the development of matrimonial real 
property codes through the FNLMA process. Such an approach to addressing matrimonial real 
property issues on reserves would be consistent with the goal of developing and implementing 
solutions that have the least intrusive impact on First Nations Aboriginal title and Treaty rights 
in reserve lands.   
 
d. Self-Government Agreements 
 
As noted previously, self-government agreements are another mechanism that can be relied on 
to provide for the recognition of First Nations jurisdiction in regard to family law matters, 
including the division of matrimonial real property upon marital breakdown. While a number of 
First Nations concluded self-government agreements with Canada pursuant to the federal 
government’s inherent rights policy, at the present time the federal government is engaged in 
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negotiations with First Nations to achieve replace of the Indian Act in the communities involved 
in the federal inherent right policy and process. 
 
Before introducing legislation to address matrimonial real property issues on reserves, which 
will inevitably impact the Aboriginal title and Treaty rights of First Nations in their reserve 
lands, the federal government may wish to give serious consideration reinvigorating the use of 
self-government negotiations and agreements to address matrimonial real property issues. 
Again, such an approach would be consistent with the goal of developing and implementing 
solutions that have the least intrusive impact on First Nations Aboriginal title and Treaty rights 
in reserve lands.   
 
3.4 POSSIBLE NEW REMEDIES 
 
There are additional non-legislative solutions that the federal government may wish to consider 
as an alternative to imposing a legislative option on First Nations and inevitably impacting the 
constitutionally protected Aboriginal title and Treaty rights of First Nations peoples. These 
possible new remedies are set out below. 
 
a. Expansion of Aboriginal Justice Strategy 
 
The Aboriginal Justice Strategy is a program that supports alternative justice activities in First 
Nations communities and regions.  This program, which is cost-shared between the federal 
government and provincial and territorial governments, supports four types of alternative 
justice activities in First Nations communities.  Mediation and arbitration in family and civil 
cases is one of the areas currently supported by the Aboriginal Justice Strategy. 
 
As noted previously, many First Nations rely on their traditional laws, customs, practices, legal 
traditions and dispute resolution mechanisms to assist couples in resolving disputes relating to 
family law matters, including disputes relating to the disposition of matrimonial real property 
on reserves following marital breakdown.   
 
The Aboriginal Justice Strategy has been successful in developing capacity in First Nations 
communities to resolve disputes through community-based alternative dispute resolution 
processes.  However, only 40%of all First Nations throughout Canada receive funding through 
the Aboriginal Justice Strategy for alternative justice activities in their communities.    
Therefore serious consideration should be given to expanding the Aboriginal Justice Strategy to 
address disputes involving matrimonial real property issues on reserves. This approach to 
addressing matrimonial real property issues on reserves would be consistent with the goal of 
developing and implementing solutions that have the least intrusive impact on First Nations 
Aboriginal title and Treaty rights in reserve lands. 
 
b. Loan Fund 
 
While couples on reserve can presently seek compensation orders in respect of matrimonial 
real property on reserves, prohibitions against mortgaging reserve lands and the concomitant 
lack of access to capital by band members makes it difficult for most spouses to comply with 
such orders.  Thus, while compensation orders offer an existing remedy to couples on reserves, 
systemic barriers limit access to this remedy. 
 
As the prohibitions against mortgaging reserve lands are designed to protect reserve lands from 
alienation and ensure that they are available for the use and benefit of band members only, 
these systemic barriers cannot be addressed expeditiously through a legislative solution.   
 
However, access to capital can be addressed expeditiously through non-legislative solutions.  In 
2001, approximately 11.2% or 40,970 of all First Nations peoples were made up of separated or 
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divorced men and women living both on and off reserves.xxvi  If we assume that the average 
cost of a home on reserve is $150,000 and if 50% of all 40,970 of the separated and divorced 
First Nations men and women living on and off reserve required access to capital to comply 
with compensation orders, a maximum of approximately $1.5M would be required to provide 
access to capital to all separated and divorced couples located both on and off reserves. This is 
arguably a small price to pay for an immediate, fair and just solution for First Nations families 
that have experienced hardship as a result of legislative uncertainty in respect of matrimonial 
real property laws on reserves.   
 
Thus, establishment of a loan fund to facilitate compliance with compensation orders would go 
a long way to addressing matrimonial real property issues on reserves.  Furthermore, these 
loans would be fully repayable and would thus not result in any net loss to the federal 
government or Canadian taxpayers. Such a fund could be established as an interim measure 
while the process of developing instruments and mechanisms for recognizing First Nations 
jurisdiction over reserve lands and community-based standards unfolds.  Again, such an 
approach to addressing matrimonial real property issues on reserves would be consistent with 
the goal of developing and implementing solutions that have the least intrusive impact on First 
Nations Aboriginal title and Treaty rights in reserve lands.   
 
4.0 ADDRESSING INTEGRAL ANCILLARY ISSUES  
 
There are numerous ancillary issues that must be addressed as part of the search for solutions 
to matrimonial real property issues on reserves.  These integral ancillary issues, together with 
possible options for addressing these issues are set out below. 
 
4.1 ACCESS TO JUSTICE 
 
It is costly for all couples going through a separation or divorce to seek remedies through the 
courts.  Due to the significantly lower income levels on reserves, it will be even more difficult 
for most couples on reserves to access existing or new remedies developed to address 
matrimonial real property issues on reserves.xxvii  While it is important to ensure that remedies 
and protections are available to couples on reserve to assist them in dividing the family home 
when they separate or divorce, it is equally important to ensure that they can access these 
remedies. Therefore, where the financial situation of one or both spouses is an issue, it is 
important that some form of financial assistance be made available to separating or divorcing 
couples on reserve to ensure that First Nations families can access remedies. 
 
Furthermore, many reserves and First Nations communities are located in rural and remote 
areas.  This limits the ability of couples on reserve to access the court system and thus seek 
any remedies that may be available to them.   
 
Based on the foregoing, First Nations strongly urge the federal government to consider adopting 
some or all of the following measures to address access to justice issues: 
  
a. Family Law Legal Aid Fund 
 
To further improve access to justice for couples on reserves, the federal government may wish 
to establish a family law legal aid fund that couples in financial need can draw on when seeking 
orders in respect of matrimonial real property interests on reserves upon separation or divorce. 
 
b. Video Court for Remote Communities 
 
To improve access to justice for First Nations couples in remote communities, the federal 
government may wish to make funds available for the establishment of video courts to enforce 
family law matters on reserves.  Provincial court judges could be appointed to hear family law 
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matters that don’t involve any disputes over matrimonial real property on reserves.  Couples 
living on reserves in rural and remote areas would thus not have to leave their communities in 
order to seek relief from the courts in regard to family law matters. 
 
4.2 DOMESTIC VIOLENCE 
 
Family violence in First Nations communities has been described as a “consequence to 
colonization, forced assimilation, and cultural genocide, the learned negative, cumulative, 
multi-generational actions, values, beliefs, attitudes and behavioural patterns practices by one 
or more people that weaken or destroy the harmony and well-being of an aboriginal family, 
extended family, community or nationhood.”xxviii  First Nations have a strong interest in 
strengthening First Nations families and communities and in ensuring the safety of all First 
Nations citizens, and particularly our women and children.   
 
First Nations strongly urge the federal government to consider adopting some or all of the 
following measures to address domestic violence in First Nations communities: 
 
a. Preventative Programs and Treatment Facilities to Address Domestic Violence 
 
Public education in First Nations communities is required to prevent the incidence of domestic 
violence in First Nations communities, which in turn may reduce rates of marital breakdown 
among First Nations families.  Where domestic violence occurs, treatment programs and 
facilities are required for those couples that want to preserve their relationship and provide a 
stable and nurturing environment for their children.   
 
b. Expansion in Network of Women’s Shelters 
 
INAC’s Family Prevention Program has an annual budget of about $18.5 million. This includes 
funding for a network of 35 shelters across Canada of approximately $11.5 million per year and 
about $7 million per year for community-driven family violence prevention projects in First 
Nations communities. 
  
Minister Prentice recently announced a one-time investment of $6 million for 2006-07 to 
address the immediate needs of existing shelters and help First Nations communities improve 
family violence prevention programs and services. While the annual budget for INAC’s Family 
Prevention Program and the recent one-time investment of $6 million to address the needs of 
the existing 35 shelters across Canada is much needed and greatly appreciated by First Nations 
communities, more shelters are needed.  With only 35 shelters to service 633 First Nations 
across Canada, there are many First Nations families who are unable to seek the supports 
offered by the existing 35 shelters.  There is clearly a need for additional investments in 
shelters to address the immediate needs of First Nations women and children until there is 
greater progress in reducing the rates of domestic violence in First Nations communities 
through public education campaigns and the introduction of more treatment programs and 
facilities. 
 
4.3 LAND REGISTRY ISSUES 
 
For a court to make orders about the entitlement of couples on reserves to their respective 
interests in the family home and any other matrimonial property, it is essential for the court to 
be able to verify ownership of such property.  For couples off the reserve, the courts rely on 
provincial land registries, which list the registered owners of all fee simple lands and any 
charges against such lands.  
 
However, the Indian Lands Registry (ILR) is significantly less reliable than most provincial land 
registry systems and does not offer indisputable proof of entitlement to possession of reserve 
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lands.  Furthermore, while Certificates of Possession must be listed in the ILR, custom 
allotments are generally not registered in this registry.  This limits the ability of the courts to 
verify the entitlement of couples on reserves to their family home and any lands in their 
possession through Certificates of Possession, and more significantly, through custom 
allotments.  In this regard, it would be irresponsible to proceed with the introduction of a 
legislative scheme to address matrimonial real property issues on reserves without first making 
significant improvements to the ILR system.  Otherwise, First Nations couples will be put to the 
enormous burden and expense of proving title to their matrimonial real property interests on 
reserves. 
 
4.4 CHRONIC HOUSING SHORTAGES 
  
There are chronic housing shortages on most reserves throughout Canada.  While First Nations 
estimate a shortage of approximately 80,000 housing units on reserve, in 2005 the federal 
government estimated that housing shortages on reserves were between 20,000 to 35,000 
units, which is reportedly growing by a rate of 2,200 units a year.xxix  
 
Chronic housing shortages on reserves have in turn resulted in overcrowding.  An estimated 31% 
of all homes on reserves are overcrowded.  Overcrowding in turn increases the strain on 
relationships and can thus contribute to increased conflict among spouses and in some cases 
can result in marital breakdown.  In other words, not only are chronic housing shortages likely 
the principal cause for most First Nations citizens leaving their communities, chronic housing 
shortages and concomitant overcrowding on reserves, may also play a factor in contributing to 
martial breakdown on reserves. 
 
Funding provided to First Nations through the Canada Mortgage and Housing Corporation and 
the Department of Indian and Northern Affairs provides for the construction of 2,300 new 
housing units on reserve per year.xxx  However, despite recent efforts by the federal 
government to invest additional funding to address housing shortages on reserves, based on 
current funding levels it could take anywhere from 15 to 35 years to resolve current housing 
shortages.  For example, if the backlog consists of 20,000 units, at a rate of 2300 new units 
every year, it will take approximately 15 years to resolve the current backlog.  If the backlog is 
80,000 units, it will take 35 years to resolve the current backlog.xxxi  It is not acceptable that 
First Nations should have to wait 15 to 35 years for existing housing shortages to be addressed.   
 
As noted previously, limitations on the mortgageability of reserve lands significantly constrains 
the ability of First Nations governments and citizens to resolve chronic housing shortages on 
reserves on their own.  This in turn fosters reliance on federal loans and subsidies to meet 
basic housing needs in First Nations communities.    Failure of the federal government to make 
sufficient resources available to resolve chronic housing shortages on reserves is arguably 
tantamount to enforced assimilation, as First Nations citizens are forced away from their 
communities to find housing or escape overcrowding in First Nations communities. The federal 
government is arguably under a fiduciary duty to address chronic housing shortages in First 
Nations communities within a reasonable period of time.  First Nations are not interested in 
government handouts and would support additional loan funds being made available to address 
chronic housing shortages on reserves. 
 
The federal government has expressed its commitment to improving living conditions for First 
Nations women and children.  Immediately addressing chronic housing shortages on reserves is 
a critical first step that must be undertaken in order to improve conditions for First Nations 
women and children. 
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5.0 CONCLUSION  
 
For First Nations, long-term solutions to this issue must involve our community members 
directly from inception and must come about as an exercise of our inherent right to govern our 
lands.  The process of developing recognition instruments and community-based standards that 
are consistent with the promise of rights recognition and reconciliation required by section 
35(1) of the Constitution Act, 1982 may take a few years to complete.  In the interim, there 
are numerous existing remedies and possible new remedies that can be relied on to provide 
immediate relief to First Nations families impacted by legislative uncertainty in respect of 
matrimonial real property issues on reserves. 
 
These existing remedies include housing policies, residency by-laws, compensation orders, 
traditional First Nations laws and dispute resolution mechanisms, FNLMA matrimonial real 
property codes and self-government agreements.  Improvements to these existing remedies will 
go a significant way to addressing matrimonial real property issues on reserves on both a short-
term and long-term basis as the process of developing recognition instruments and community-
based standards unfolds. New remedies to address access to capital issues for couples wishing 
to comply with compensation orders and an expansion of the Aboriginal Justice Strategy to 
provide funding for dispute resolution would bring us even closer to resolving this issue.  As 
none of these options requires legislation, these interim measures would be entirely consistent 
with the overarching goal of developing and implementing solutions that have the least 
intrusive impact on the Aboriginal title and Treaty rights of First Nations in their reserve lands.  
 
While legislative uncertainty on this issue has persisted for more than 20 years, until very 
recently First Nations have not been provided with resources to participate in the debate.  As 
the search for solutions is a costly undertaking that requires technical and legal support, First 
Nations participation in the debate over the past 20 years has thus been limited.  In this 
regard, First Nations are grateful for the opportunity that was recently afforded to us through 
the Minister’s nation-wide process to become informed about the issues and to prepare 
ourselves for participation in the debate. However, more time is required to obtain the 
informed consent of First Nations peoples in regard to any legislative option that may impact 
our constitutionally protected Aboriginal title and Treaty rights to our reserve lands.  In this 
regard, we strongly urge the Minister to reconsider his plans to proceed with the unilateral 
imposition of federal legislation in the spring of 2007.  Alternatively, if the Minister proceeds 
with his plans to impose a legislative solution, First Nations recommend that any legislation 
developed by the federal government on this issue be directed to the recognition and 
implementation of First Nations jurisdiction over matrimonial real property on reserves.    
 
A lot of good work has been accomplished through the Minister’s nation-wide process to narrow 
the range of potential options to address matrimonial real property issues on reserves. Let us 
continue to build on these efforts by implementing the interim solutions referred to above as 
we work towards the development of recognition and implementation instruments through the 
Reconciliation Process and the eventual development of community-based standards by First 
Nations communities.   
 
 
ENDNOTES 
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APPENDIX “A” 
BACKGROUNDER 

 
SUMMARY OF AFN AND FIRST NATION EFFORTS TO  
REORIENT THE MINISTER’S NATION-WIDE PROCESS 

 
Since the Minister announced his nation-wide process on June 21, 2006, the AFN and First 
Nations consistently sought a re-orientation of the process in accordance with the principles 
and approaches set out in the Political Accord.  AFN and First Nations efforts to seek a re-
orientation of the process are set out below.   
 
• AFN RESOLUTION NO. 32/2006 
 
The AFN’s mandate on matrimonial real property issues is set out in AFN Resolution No. 
32/2006.  This resolution calls for the development of options to recognize and implement First 
Nations jurisdiction over matrimonial real property on reserve lands.  In other words, from the 
outset, First Nations have consistently stated interest in achieving the recognition and 
implementation of First Nations jurisdiction over matrimonial real property on reserve lands. 
 
• AFN RESOLUTION NO. 72/2006 
 
At an AFN Special Chiefs Assembly in December 2006, the Chiefs in Assembly tabled Resolution 
No. 72, which calls for the Minister’s nation-wide process to be stopped and reoriented.  The 
rational for this resolution is simple.  Due to the complex social, economic, legal, and 
constitutional issues involved, and the potential adverse impacts to First Nations land rights, 
more time is required for the Crown to engage in direct consultations with First Nations whose 
rights may be impacted by any proposed legislation.  More time is also required for First 
Nations to share the information with their community members and for the federal Crown to 
seek the informed input and consent of First Nations in regard to any proposed legislative 
option.   
 
• LETTERS FROM NATIONAL CHIEF TO MINISTER 
 
In the months following the Minister’s announcement of his nation-wide process on June 21, 
2006, the National Chief wrote to the Minister on a number of occasions to express concern 
with the Minister’s process and to seek an orientation of the process in accordance with the 
principles and processes set out in the Political Accord.  
 
September 25, 2006 
 
In his September 25, 2006 letter to Minister Prentice, the National Chief advised the Minister 
that the Assembly of First Nations participation in the nation-wide process would be in 
accordance with the principles and approaches set out in the Political Accord.  In further 
advocating for an orientation of the Minister’s nation-wide process in accordance with the 
principles and approaches set out in the Political Accord, the National Chief added that “[i]n 
the spirit of collaborative policy development set out in the Accord, it is our understanding and 
expectation that after the Ministerial Representative’s report has been table, you would then 
bring the report to the Joint Steering Committee for discussion. 
 
The National Chief similarly expressed concerns with the Minister’s timeframe for his nation-
wide process in the September 25, 2006 letter to the Minister.  In particular, he noted that “As 
the development of legislation typically can take up to one year or more – especially on a 
matter as complex as this one – we are concerned that your proposed timeframe for 
discussions, consensus-building and tabling legislation is too short and rushed.” 
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December 1, 2006 
 
In correspondence dated December 1, 2006, the National Chief again expressed concern with 
the timeframe for the Minister’s process.  He stated “[w]hile we share your goal to resolve this 
matter as expeditiously as possible, in our view it will clearly be impossible for the Crown to 
fulfill its consultation duties to First Nations by the spring of 2007.” 
 
The National Chief also pointed out how “[p]rogress on this important issue appears to be 
hampered by your government’s lack of a policy for engaging in consultations with First 
Nations” and invited the federal government to work with the AFN to cooperatively develop a 
“clear, transparent and mutually satisfactory consultation policy and process” through the 
Political Accord process. 
 
February 9, 2007 
 
The National Chief again wrote to the Minister on February 9, 2007 to seek a reorientation of 
the Minister’s nation-wide process.  In particular, with reference to AFN Resolution No. 
72/2006, the National Chief stated: 
 

The resolution (#72/2006 consistently reflects the position that has been expressed by 
the AFN both in writing and through our meetings from the outset of the process.  In 
summary, the resolution rejects the proposed federal options and process, and calls for 
the process to be re-oriented to fulfill the intentions and approaches established in the 
First Nations and Federal Crown Political Accord on the Recognition and 
Implementation of First Nation governments (May 2005) including meaningful 
community-based consultation and accommodation processes and the recognition and 
implementation of First Nations governments, laws and policies. 

 
In recognition of the needs of First Nations families facing difficulties due to the lack of a 
recognized regulatory regime, the National Chief also expressed the commitment of First 
Nations to address this situation in an effective and efficient matter.  He stated: 
 

It is our view that both the shorter term interests of ensuring swift and effective 
remedy for First Nation families facing difficulties relating to Matrimonial Real Property 
as well as advancing the longer-term interest of recognizing and implementing First 
Nations governments can be achieved through a re-orientation of the process. 

 
• AFN REGIONAL DIALOGUE SESSIONS 
 
The AFN  coordinated and co-hosted nation wide Regional Dialogue Sessions with participating 
provincial and territorial organizations starting November 16, 2006 in Saskatoon, Saskatchewan 
and ending January 19, 2007 in Hay River, NWT. 
 
Without exception, First Nations in every region in Canada that participated in AFN Regional 
Dialogue Sessionsi expressed concern with the Minister’s nation-wide process.  In particular, 
participants were clear to express their disagreement with the Minister’s process for his failure 
to dialogue with the communities directly.  In the event that the Minister of Indian Affairs does 
proceed with a legislative solution, the participants were unequivocal in their assertion that 
any and all consultation as regards this legislation must take place with the communities 
directly on the basis that the First Nation communities are the rights holders; it is their 
collective rights to land that will be impacted by any proposed legislative regime.  Thus, while 
the AFN might play a coordinating role, the substantive input to ensuring any long term 
solution must be community driven. 
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During each session, the participants were confronted with coming to grips with the complex 
social, economic, legal and constitutional issues that directly impact the families and children 
of their communities when families breakdown. Against this backdrop they were presented 
with the question of how to begin to solve the myriad of issues that arise when a marriage 
breaks down and the pressure of this task was compounded by a timetable that would likely see 
the Minister of Indian Affairs introduce a legislative solution as early as April 2007.   Needless 
to say, all participants clearly demanded that more time be provided to permit them the 
opportunity to share the information they were provided with during these sessions with their 
community members and to seek the informed input of their membership. In addition, for the 
First Nation leadership in attendance, they took the position that any decision regarding 
legislative or non-legislative options would require the input of their communities and they 
could not bind their communities without further discussion with them. 
 
• CHIEFS OF ONTARIO RESOLUTION NO. 06/88 
 
The Chiefs of Ontario did not engage in the Regional Dialogue Sessions hosted by the AFN.  
Instead, they voiced their concern and opposition to the Minister’s nation-wide process through 
Chief’s of Ontario Resolution No. 06/08, which was passed in November 2006.   The resolution 
called for the Minister’s nation-wide process to be “stopped and restructured to create an 
appropriate process and time-frame.” 
 
In a press release issued by the Chiefs of Ontario on February 19, 2007, Grand Chief Denise 
Stonefish explained the rationale for the resolution. She stated that: 
    

First Nations have expressed their concerns that the issue of MRP on reserves is 
complex and will impact on First Nations collective rights, including land rights. This is 
not an issue that can be addressed without a thorough examination of the many issues, 
including a review of the potential implications of each option.  

 
• STATEMENT BY FIRST NATIONS WOMEN CHIEFS 
 
On February 12-14, 2007, First Nations women Chiefs and Councillors from across Canada 
gathered for an historic, inaugural meeting of First Nations women leaders.  At the meeting, 
First Nations women Chiefs and Councillors adopted a number of statements that reflect their 
concerns about the current state of Crown and First Nations relations and actions that they 
would like to undertake to address their concerns.  One of the statements adopted by First 
Nations women Chiefs and Councillors relates to their concerns with the Minister’s nation-wide 
process.  In particular, the tenth statement adopted by First Nations women Chiefs and 
Councillors provides:   
 

First Nation Women Chiefs and Councillors are united to oppose attempts by the federal 
government to unilaterally impose legislation and policy such as its initiatives currently 
reflected in the matrimonial real property process, and the repeal of section 67 of the 
Canadian Human Rights Act.  These federal initiatives that diminish or adversely impact 
upon our unceded Inherent authorities will be rejected. 

                                                 
i First Nations in all regions in Canada, with the exception of Ontario, participated in AFN Regional 
Dialogue Sessions. 




