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Introduction
The Department of Fisheries and Oceans (DFO) has taken important steps to realize the
potential of aquatic resource “co-management.” In line with the recognition of academics
and fisheries managers that “a fishery cannot be managed effectively without the
cooperation and participation of fishers to make laws and regulations work,”1 DFO has
implemented several programs and working groups aimed at increasing the role of First
Nations in fisheries governance, marine protected area integrated management, and
integrated coastal zone management. These initiatives, if executed correctly, may greatly
increase the efficiency and efficacy of fisheries management regimes, policies, protocols,
and regulations, and will serve to increase the legitimacy of First Nations governance
bodies and federal powers over local fisheries.
In order to provide support and enhancement to DFO’s co-management initiatives, the
Assembly of First Nations performed an assessment of co-management definitions and
carried out consensus-building exercises with First Nations groups in the Aboriginal
Aquatic Resource and Oceans Management (AAROM) program in an attempt to reach a
common definition. The Assembly of First Nations found high degrees of regional
variability in First Nations perceptions of co-management and a clear preference
throughout First Nations regions to avoid definition exercises. First Nation groups
advanced the use of the term “joint-management” instead of co-management and
requested the AFN consider carrying out co-management work along a technical agenda.
This working document explores aspects of joint management in order to: (1) propose
future steps to determining mutually amenable definitions of co- or joint-management;
(2) explore current working definitions of co- and joint-management; (3) provide a noncomprehensive list of decision making responsibilities that can be consulted by
government and First Nations; and (4) provide the results of the AFN survey on comanagement.
Although elements of co-management will be explored, this paper advocates the use of
term “joint-management.” “Joint-management” is the preferred term of First Nations
because it describes an even playing field between government and First Nations. For the
purpose of this working document, joint management in the Canadian context is
understood as the shared authority and responsibility of First Nations and the
Government of Canada for the management of fisheries, aquatic and oceans resources,
based on the best available knowledge to promote the long-term sustainable use of those
resources. In short, joint-management assumes that First Nations and government have
equally valid fisheries knowledge and management skills, and that each party is
willingness to work jointly and negotiate management decisions and the implementation
of decisions.

1

Robert S. Pomeroy and Fikret Berkes, “Two to tango: the role of government in fisheries comanagement,” Marine Policy 21:5 (1997): 465-480.
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AFN Activities and Recommendations
The Assembly of First Nations researched aspects of co- and joint-management to
propose possible policy statements or mutually-amenable definitions in the 2010-11 fiscal
year. In addition to research, the AFN reached out to a variety of First Nations
organisations in multiple forums to solicit feedback on the topic. Exercises performed by
AFN included:
•
•

•
•

Drafting and launching a co-management survey distributed via e-mail to all
AAROM groups;
Presenting information for feedback at the AAROM National Policy Analysis
Group meeting in Vancouver, BC, and the National Fisheries Committee Meeting
in Halifax, NS.
Attending the George Wright Society meeting in the United States to learn about
best practices and aspects of co-management in the American context; and
Compiling academic research on co-management.

The AFN was unable to reach any consensus between First Nations and DFO on a co- or
joint-management definition or policy. Furthermore, the AFN received strong feedback
suggesting further discussions on a technical agenda are necessary before First Nations
can accept any definition or policy related to co- or joint-management. In addition,
feedback from First Nations showed that understandings of co- or joint-management
differ significantly between regions, treaties, and nations. At this point in time, the AFN
cannot advance any co- or joint-management definition without further discussions and
engagement with First Nations citizens. Furthermore, the AFN suggests that policies for
co- or joint-management should be determined on a case-by-case and region-by-region
basis to ensure that First Nations have a central role in management consistent with and
based on Aboriginal and Treaty rights and title.
The AFN recommends the following advice and steps to develop a mutually amenable
definition to co- or joint-management:
• Advance the use of joint-management as a common term;
• Hold a targeted national meeting to discuss First Nation understandings of jointmanagement in their region;
• Suggest a definition of joint-management based on common understood
characteristics in all First Nation regions and nations;
• Focus on aspects of technical application of joint-management;
• Create a steps-forward document on the technical aspects of implementation
based on a short and general joint-management definition.
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Basis for Joint-Management

Canada has a legal and moral obligation to share primary responsibility for the
management of aquatic species and habitat with First Nations. First Nations have been
the traditional stewards of Canadian fisheries and aquatic resources and should be
recognized as the primary manager of aquatic species and habitat within their territories
First Nations have an inherent right to use and manage fisheries and aquatic resources
derived from Aboriginal and treaty rights and title, which are upheld by section 35 of the
Constitution Act. Furthermore, Canada has an international obligation as a signatory to
the binding Convention on Biological Diversity to respect, maintain, and preserve First
Nation practices of aquatic stewardship and encourage customary sustainable use of
aquatic resources. Canada has also agreed to the principles of the United Nations
Declaration on the Rights of Indigenous Peoples, which calls for recognition of
indigenous rights to manage resources within their territory and establish institutions as
necessary.
However, Canada’s fisheries governance system is at odds with its constitutional and
international obligations to jointly manage fisheries resources with First Nations. Modern
legal tools for fisheries management were formed at confederation and are based on
formalized traditional English common-law jurisdictions over navigable and tidal waters.
The Constitution Act (1867) granted the federal government jurisdiction over navigable
waters [s.91(10)], tidal waters and inland fisheries [s.91(12)]. Pre-confederation
provincial legislation mandated various powers over fisheries to provincial authorities,
resulting in inconsistencies with the constitution enacted by the British Parliament. In
1868, the Canadian Parliament passed the Fisheries Act, which formally legislated
authority over all fisheries and tidal waters in Canada, including those formally assumed
by the provinces, to the Minister of Marine and Fisheries, the forerunner of the Minister
of Fisheries and Oceans. Supplanting all pre-confederation fisheries laws, the Fisheries
Act, which has gone through several incarnations from 1868 to its current form, granted
the Minister of Fisheries the discretionary authority over fisheries and the power to grant
licences as necessary. In conjunction, these two acts (i.e., the Constitution Act and the
Fisheries Act) establish the four domestic sources of fisheries laws and fisheries
management tools recognized by the Department of Fisheries and Oceans: legislation,
regulation, ministerial discretion, and published policy. Notably, all five sources rest
within the legal authority of the federal government and, considering the dilution of local
fisheries issues at the national level, legally and functionally limit the role of
communities in active participation in fisheries management. In the legal hierarchy of
fisheries governance tools, First Nations are often considered to fall subservient to the
federal management role.
While fisheries stakeholders are legally limited in their participatory role as fisheries
managers, First Nations are not. First Nations are given a legal basis for management and
joint-management of fisheries resourced by the Constitution Act, various treaties and
settlement terms, comprehensive land claim acts, the Indian Act, and Supreme Court
decisions. First Nations rights trump regulations, policies, and contradicting laws,
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including the common law public right to fish. In short, there is a clear difference
between Canadian “stakeholder” fishers and First Nations “rights holder” fishers.
Section 35 of the Constitution Act (1982) recognizes and affirms the Aboriginal and
Treaty rights of First Nations and Section 52(1) states the supremacy of Constitutional
law over all other legislated law, meaning that legislated laws may not abrogate or
derogate First Nations Aboriginal and Treaty rights. First Nations have proven rights to
fisheries priority access and management. Many historical treaties, including the
Numbered Treaties, promised hunting grounds which historical evidence suggests
included fisheries. Modern comprehensive land claim agreements, such as the James Bay
and Northern Quebec Agreement, specifically spell out First Nations fisheries
management rights which are guaranteed by s.35.
First Nations are further empowered by the Indian Act, which grants band councils the
right to pass by-laws [s.81(1)]. By-laws overseeing the conservation of fish are
recognized by Canada and apply to waters within First Nations lands, which includes
reserve land, as well as non-navigable waters abutting First Nation lands (ad medium
filum aquae). Furthermore, First Nations are the legal owners of all unceeded lands in
Canada (Calder v. British Columbia2) which historical evidence has shown to include
tidal and non-tidal waters.3
Additionally, Supreme Court case law define that First Nations hold aquatic
management. The Supreme Court has not defined any limitations to First Nations rights
to aquatic resource management, meaning that there is an assumption that First Nations
have the right to fully manage aquatic resources under their own jurisdiction.
Given the Canadian context for First Nations aquatic management rights, the Department
of Fisheries and Oceans should strive to work jointly with First Nations to create strong,
stable, predictable, respectful, and clearly delineated joint management regimes.

Co-Management Definition:
Co-management is the term traditionally used by government and academics when
discussing: the deconcentration, delegation, devolution, and privatization of fisheries
powers; decentralized fisheries planning; collaborative natural resource management; and
community-based governance of common pool resources.4 Generally, co-management
is understood as involving “the people closest to the [fisheries] resource in the

2

Calder v. British Columbia (Attorney General), [1973] S.C.R. 313, [1973] 4 W.W.R. 1
Peggy J. Blair, “Settling the Fisheries: Pre-Confederation Crown Policy in Upper Canada and the
Supreme Court’s Decisions in R. v. Nikal and Lewis,” Revue générale de droit 31 (2001): 87-172.
4
See: Ryan Plummer and David Fennel, “Exploring co-management theory: Prospects for sociobiology
and reciprocal altruism,” Journal of Environmental Management 85 (2007): 944-955; for specific terms
“deconcentration, delegation, devolution, and privatization” see: Pomeroy and Berkes (1997).
3
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design, implementation, and monitoring of management measures.”5 Comanagement regimes are generally described as flexible, community-based, formal in law
or policy, co-operative, and altruistic.6 Lacking a precise definition, co-management can
be succinctly summarized as “a partnership between the community of local resource
users, other primary stakeholders (e.g. fish traders, service providers etc.), government
and NGO’s who together share responsibility and authority for resource management.”7
Co-management Scepticism:
Many of the frustrations with “co-management” can be attributed to the lack of a standard
definition for the term. Co-management definitions tend to qualify aspects and
characteristics of participatory governance, but fail to delineate comprehensive theories
paradigms for interpretation, or road maps for implementation. Moreover, definitions
tend to be specific to individual co-management regimes and tend to attempt an
explanation for why a particular co-management regime functions (or fails to) and are not
necessarily practical for the purposes of predicting the success of new regimes. The result
has been confusion over the political and functional implications of co-management, with
cynics casting it off as “an ideal management system which does not actually exist in
practice but is aspired to and incrementally approached,”8 or, worse yet, a system in
which government manages and all other parties “cooperate.”
Of course, coercion is not considered to be a characteristic of co-management. Yet, the
view that participatory governance regimes are based on asymmetrical power hierarchies
is common amongst First Nations fisheries practitioners. This may seem vexing,
considering that established co-management systems have proven themselves to be useful
and have successfully incorporated a large degree of participation and decentralization of
decision making. Academia has lauded certain successful co-management regimes, which
are often those established through comprehensive land claim agreements, as
empowering for both government and communities. Pomeroy and Berkes cite the various
co-management regimes established by the James Bay and Northern Quebec Agreement
as the start of success co-management in Canada, although later studies have called this
into question.9 Nonetheless, if co-management can be successful, it is important to
consider the sources of scepticism for First Nations.

5

John Kearney, Fikret Berkes, Anthony Charles, Evelyn Pinkerton, Melanie Wiber, “The Role of
Participatory Governance and Community-Based Management in Integrated Coastal and Ocean
Management in Canada,” Coastal Management 35:5 (2007): 79-104
6
Altruistic is understood to mean sacrifice of the individual stakeholder for the good of all stakeholders.
7
Francis Murray, When Co-Management Fails: A Review of Theory and Lessons Learned from Reservoir
Fisheries in the Dry-Zone of Sri Lanka (University of Stirling, UK: Institute of Aquaculture, 2007).
8
Gerret Rusnak, “Co-Management of Natural resources in Canada: A Review of Concepts and Case
Studies,” Rural Poverty and Environment Working Paper Series (Ottawa: International Development
Research Centre, 1997), p. 3.
9
Pomeroy and Berkes (1997); M.E. Mulrennan and C. H. Scott, “Co-management – an attainable
partnership? Two cases from James Bay, Northern Quebec and Torres Strait, Northern Queensland,”
Anthropologica 47:2 (2005): 197-213; Daniel Pujdak, “Co-management or colonization?: examining
fisheries management in the James Bay and Northern Quebec Agreement,” Masters Graduate Project,
Dalhousie University, 2010.

JOINT-MANAGEMENT

-8-

Scepticism can, in part, be attributed to confusion about the nature of co-management.
Co-management hints at scales of co-operation, which may range from centrally made
government decisions to full community governance. The ambiguity within the definition
leads to uncertainty and can potentially form a positive feedback loop since “in
bargaining situations characterized by high uncertainty, actors seem to prefer flexible,
temporary arrangements as a means of hedging against uncertainty as opposed to precise,
permanent arrangements that could reduce uncertainty.”10 In determining vague terms
during the bargaining phase, parties to co-management agreements assume they can
strategically interpret co-management terms as the regime matures. Government, with its
better access to technical, funding and legal resources, is assumed to have a greater
capacity to enforce its own interpretation of co-management regimes.
Another source of scepticism is the general failure to agree upon term to describe
participatory forms of fisheries governance. While co-management is the most commonly
accepted term to describe partnership governance, terms as diverse and varied as
“community-based management,” “cooperative management,” “community-based costal
resource management,” and “community based co-management” have been used to refer
to a vague idea of participatory governance. The abundance of over-arching terms, each
of which incorporate certain theories of “power sharing gradients” and “hierarchies,” has
effectively detracted from the original intentions of participatory management regimes,
which sought to increase the effectiveness, efficiency, efficacy, and legitimacy of all
parties to govern resources.
Moving to Joint-Management:
The confusion regarding co-management has resulted in a general disdain for activities
attempting to establish an academic definition of the term. First Nations have expressed a
clear preference to move away from co-management and towards technicalimplementation based activities centred on an understanding of “joint-management.”
The British Columbia First Nations Fisheries Council (BCFNFC) has proposed that
fisheries managers use the term “joint-management” in reference to participatory
governance involving First Nations and government. “Joint-management” is understood
to reflect the “rights holding” status of First Nations and fisheries participants.
Nonetheless, the term “joint-management” lacks a precise meaning for those unfamiliar
with the term. Without attempting to clearly define joint-management, this paper offers
the following guide-lines for consideration of “joint-management:” (1) co-management is
an ideal open to interpretation; (2) joint-management is an emerging term that
government and first nations can jointly define and implement; (3) co-management and
joint-management share several characteristics; (4) joint-management incorporates
aspects of co-management to create collaborative joint-processes for decision making and
implementation; and (5) joint-management can be achieved.
Joint-management is understood to differ from co-management by removing doubt
towards the “cooperative” nature of the governance regime. Cooperation may be
10

Frank Alcock, “Bargaining, Uncertainty, and Property Rights in Fisheries,” World Politics 54:4 (2002):
437-461, 440.
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interpreted either as joint-action or providing assistance, whereas joint implies an
equitable partnership throughout the governance process. Therefore, joint-management in
the Canadian context is the shared authority and responsibility of First Nations and the
Government of Canada for the management of fisheries, aquatic and oceans resources,
based on the best available knowledge to promote the long-term sustainable use of those
resources.
AFN Survey Overview
In order to seek input on perceptions of responsibilities and functions in co-management
regimes, the AFN designed a survey asking participants to indicate which party, if any,
should perform specific functions and decision making activities within ideal comanagement systems. The survey assessed participant familiarity with co-management
and joint-management theories and asked for suggested definitions of the terms. The
survey was distributed to all AAROM groups in Canada.
The primary functions participants were asked to consider concerned authority to:
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•

Initiate co-management or joint-management negotiations;
Formalize co-management or joint-management agreements;
Convene co-management or joint-management meetings;
Set the agenda for co-management or joint-management meetings;
Hold decision making authority for management decisions;
Develop conservation plans;
Implement conservation plans;
Monitor conservation progress;
Create fisheries governance regulations;
Evaluate the effectiveness of fisheries regulations;
Monitor community fishers for compliance;
Enforce regulations;
Perform follow-up monitoring on violators;
Evaluate fisheries policy;
Draft fisheries policy;
Suggest fisheries legislation to parliament;
Regulate first nations commercial fishing activities;
Regulate local non-First Nation commercial fisheries activities;
Seek compliance on commercial regulations;
Assess resource development proposals;
Coordinate cooperative efforts with other joint-management boards;
Access community data;
Respond to third-party information requests;
Authorize traditional knowledge collection and/or use;
Collect traditional knowledge;
Use traditional knowledge;
Set traditional knowledge protocols;
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•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
•
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Allow third parties to access traditional knowledge;
Design income security programs;
Provide short-term income support and/or credits;
Provide conservation subsidies;
Protect resources from non-authorized outsiders;
Collect and organize local data;
Collect and organize regional or large-scale data;
Set allocation restrictions;
Allocate resources;
Design research programs;
Approve research programs from outside institutions;
Monitor local fish stocks;
Monitor access to local fisheries;
Create local fisheries economic development projects;
Implement local development projects;
Evaluate the success of the co-management committee;
Recommend co-management committee actions;
Propose changes to joint-management regime or agreement;
Authorize changes to joint-management regime or agreement;

AFN Survey Results
The survey was distributed to all AAROM contact points. Two e-mail reminders were
sent. AAROM participants were present for a maximum of two presentations and
discussions regarding the survey and AFN’s activities in co-management. Active
discussion was held on the topic at the AAROM NPAG and NFC meetings.
Despite active outreach, the survey participation rate was low (6.3% of AAROM bodies).
There are several possible reasons for low participation rates, including:
•

•
•
•
•

Surveys may not be the best medium to reach First Nations fisheries technicians,
experts, and political leadership. ESU-Fisheries conducted two other fisheries
surveys in 2010-11, all of which had similarly low participation rates;
Co-management is a politically sensitive topic that technicians wish to avoid
defining;
Consensus has not been reached within First Nations organisations on comanagement, leading potential respondents to be wary of offering input;
First Nations wish to avoid designating “ideal” fisheries functions for
performance at aggregate levels;
The survey distributed was lengthy, which may have dissuaded participation.

Due to the low response rates, ESU-Fisheries cannot conclusively identify characteristics
of co-management or responsibility designation.
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Next Steps:
The survey designed by AFN was intended as step to developing toolkits for
communities and DFO to facilitate the process of negotiating co-management
arrangements. The functions identified in the survey were intended to be part of a larger
“check-list” of functions and responsibilities that First Nations and DFO should discuss
when determining arrangements. Therefore, although the survey was inconclusive, the
research conducted in designing the survey serves continual value.
Given the uncertainties and tensions surrounding co-management, the Department of
Fisheries and Oceans should consider continuing its relationship with AFN to:
•
•
•
•

Design a more comprehensive “check-list” of functions and responsibilities for
use in a tool-kit;
Seek a broad-based consensus on the use of the term joint-management and its
meaning in technical application;
Establish general principles of joint-management; and
Design a toolkit incorporating the general principles of joint-management into
negotiation tools.

Conclusion
Co-management is a complex issue on which there is no consensus. Interpretations and
positions vary from region to region and are influenced by a variety of local factors. First
Nations wish to avoid defining the term and instead pursue a technical agenda for
implementation meaningful joint-management systems. At this time, it is not possible to
offer a definitive definition of or policy statement on co-management.
The Department of Fisheries and Oceans may wish to consider future activities that may
build consensus on co-management as a term and system. Should consensus building
exercises be continued on co-management, they should include methods that avoid
writing or otherwise recording co-management definitions, understandings, or
interpretations due to the contentious nature of the term. The Assembly of First Nations is
willing to support DFO in future activities seeking to understand co-management on an
aggregate level, including creating tool-kits for future use in co-management
negotiations.

