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Executive Summary 
 
Following the Walkerton tragedy and other water-related incidents across Canada, the issue of 
appropriate regulatory regimes for potable water and waste water has taken on increased 
prominence in this country.  Working with First Nations, the Government of Canada, primarily 
through Indian and Northern Affairs Canada (INAC), Health Canada and Environment Canada, 
has developed a number of non-legislative water initiatives and protocols to reduce public health 
risks related to water in their communities over the past six years.  Nonetheless, the 
Commissioner of the Environment and Sustainable Development (Office of the Auditor General, 
2005) recommended the development and implementation of a regulatory regime for drinking 
water on First Nations reserves comparable to those of provinces/territories.   
 
Following this and other reports, the federal government launched discussions with First Nation 
and officials from provinces and territories in the summer of 2008.  Then in the February to 
March 2009 period, the government initiated a series of 13 engagement sessions across the 
country on the desirability of federal, safe water legislation pertaining to First Nation   to 
ascertain First Nations perspectives on developing federal legislation that would call for the 
incorporation by reference of provincial/territorial regulations relating to potable water and 
wastewater, regulations that would be suitably modified to meet First Nation needs.   
 
These thirteen sessions involved approximately 544 First Nation individuals and led to the 
following key messages. 
 
The first expressed in all of the engagement sessions was a call to recognize the sacred place of 
water in First Nations cultures and worldviews.  The importance of women vis-à-vis water was 
also a cross-cutting theme.  Any approach to reducing the public health risks of water borne 
diseases and pollution must take First Nations perspective on water into account.  
 
A second principal message across all sessions was criticism of the engagement process.  In 
some regions (Ontario, Quebec and Alberta) this was the only real message to come out of these 
sessions.  Participants in effect refused to engage on the issues presented by federal officials.  
Even in those regions where the engagement session followed the agenda, participant after 
participant stated that these sessions did not constitute proper consultation and pointed to a range 
of process shortcoming from presenting pre-determined solutions to the short time period to 
discuss these critical issues to the possible impact on Aboriginal and treaty rights.      
 
In those regional sessions where participants did engage according to the agenda, there was a 
general recognition of the need to address safety and environmental concerns about drinking 
water and wastewater on reserve. While there was in no way unanimous support for a regulatory 
regime, there was considerable acceptance from many participants in several regions for a 
regionally-based regulatory framework (Yukon, NWT, BC, Saskatchewan and Manitoba). 
Nonetheless this support was conditional on a number of key factors: sufficient funding to bring 
systems up to standards and to keep them there; funding for First Nation capacity building; 
ensuring respect for First Nation traditional knowledge about water and the protection of water 
supplies; the need to include source water protection off reserve in any regulatory regime; and 



        Water Engagement Sessions – Summary Report 
        Institute On Governance iii 

the need to seek support for proposed regulations at the community level.  Concern for protecting 
Aboriginal and treaty rights also pervaded many of the sessions. 
 
There was no support in the sessions from regional participants for a set of national regulations 
for water and wastewater, 
 
Even in regions that did not engage fully in the sessions or took significant issue with the process 
(Alberta, Ontario, Quebec and Nova Scotia), there was still consistent support for actions to 
address public health and environmental issues surrounding water, but only if the federal 
government entered into a genuine partnership relationship with First Nations.  
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I. Introduction 

a. Background 

Following the Walkerton tragedy and other water-related incidents across Canada, the issue 
of appropriate regulatory regimes for potable water and waste water has taken on increased 
prominence in this country. Indeed all provinces and territories have made progress in 
improving approaches to reduce the risk of water borne threats to public health. 
 
Working with First Nations, the Government of Canada, primarily through Indian and 
Northern Affairs Canada (INAC), Health Canada and Environment Canada, has developed a 
number of non-legislative water initiatives and protocols to reduce public health risks related 
to water in their communities.  These have included the First Nations Water Management 
Strategy (2003), the Plan of Action for Drinking Water on Reserve (2006) and the First 
Nations Water and Wastewater Action Plan (2008).  Current non-legislative protocols and 
guidelines include the Protocol for Safe Drinking Water for First Nations Communities and 
Health Canada’s Guidelines for Canadian Drinking Water Quality. 
 
The Report of the Commissioner of the Environment and Sustainable Development (Office 
of the Auditor General, 2005) observed that First Nations drinking water regimes were 
operating under a ‘regulatory gap’ and that funding arrangements and administrative 
guidelines lacked important elements of a safe water management regime.  The report 
recommended the development and implementation of a regulatory regime for drinking water 
on First Nations reserves comparable to those of provinces/territories.   
 
Subsequently, the Expert Panel on Safe Drinking Water for First Nations (2006) was 
established to examine options for a regulatory framework.  The process included a series of 
public hearings across Canada and the Panel received written submissions from First Nations 
and other stakeholders.  The Panel determined that there were three viable options for the 
establishment of a regulatory framework:  

1. Parliament could enact a new statute referencing existing provincial regulatory 
regimes; 

2. Parliament could enact uniform federal standards and requirements; or,  
3. First Nations could develop a basis of customary law that could then be enacted in a 

new federal statute.   
 
Finally, the Senate Report on Safe Drinking Water for First Nations (2007) recommended:  

 a national assessment of water systems on reserve. 
 Indian and Northern Affairs Canada undertake a comprehensive consultation 

process with First Nations regarding legislative options. 
 
Currently there is no legislation governing drinking water in First Nations communities. 
While the Protocol for Safe Drinking Water for First Nation Communities sets out clear 
standards for the design, operation and maintenance of drinking water systems, there is no 
legislative base to ensure compliance.  In terms of wastewater, Environment Canada has been 
consulting on a framework for new wastewater effluent regulations under the existing 
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authority of the Fisheries Act.  However, these regulations would not deal with important 
aspects of wastewater treatment such as the design and commissioning of plants or the 
certification of operators. 

b. Objectives 

With this background very much in mind, INAC officials with the assistance of a number of 
First Nation organizations across the country organized a series of one day engagement 
sessions in every region in Canada in the period spanning January to March 2009.  The 
objectives of these sessions were two-fold. First, the sessions were to provid First Nations 
with an opportunity to discuss and provide comments on the federal government’s proposed 
option of reproducing provincial/territorial regulations and adapting them, as required, to 
meet the needs of First Nations communities.  
 
Second, the sessions allowed the Minister of Indian Affairs and Northern Development and 
the Federal Interlocutor for Métis and non-status Indians to receive input from First Nations, 
regional First Nation organizations and provincial/territorial officials on how best to address 
the regulatory gap.   In addition, INAC contracted with First Nation organizations in each 
region to undertake concurrently Regional Impact Analyses.  These impact analyses 
examined the implications of basing federal regulations on existing provincial/territorial 
regulations, suitably adapted for First Nation communities.  

c. Approach 

The Minister sent letters including a discussion paper and proposed agenda to every 
community on January 20th, 2009 inviting a technician and a member of the political 
leadership to attend the engagement session. First Nation organizations as well as Provincial 
and Territorial representatives were also invited. Thirteen sessions were held across Canada.  
These sessions followed meetings held in the spring and summer of 2008 where INAC and 
Health Canada officials met with regional First Nation organizations, and provincial and 
territorial officials to share information.  
 
The government recognized the need to further engage with First Nation communities on the 
development of regulations, assuming that legislation is developed and passed by Parliament, 
and anticipates that First Nations will be involved at all stages of the consultation process.  
Figure 1 highlights the proposed legislative and regulatory consultation process. 
 
 

Figure 1: Consultation Process for Development of a Legislative and Regulatory Framework for 
Drinking Water and Wastewater for First Nation Communities.  
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II. The Engagement Sessions 

a. The Process 

Approximately 544 First Nations participants1 attended the thirteen, one day engagement 
sessions across Canada.  Following an opening session involving a prayer and introductory 
comments from First Nation representatives and a federal official, the agenda (see Appendix 
1) proposed three subsequent sessions designed to solicit feedback on specific aspects of the 
proposed option. In summary participants were asked: whether a regulatory framework 
seemed an appropriate option for dealing with drinking water and wastewater on reserve and 
if not, what an appropriate approach would be; whether the elements for a regulatory system 
defined in the discussion paper were appropriate; what in their view were the benefits and 
drawbacks to the proposed option; what might be the best process to develop and implement 
the aforementioned option, and; what was their preferred approach for compliance.  
 
The Institute on Governance, an Ottawa-based think tank, facilitated the sessions and 
produced a summary report for each.  These reports were sent to all session participants and 
subsequently posted on the INAC web site. 
  
All of the engagement sessions began with a prayer from an Elder or Chief in the region and 
in some instances (Thunder Bay and Toronto) the prayer was part of a more elaborate 
opening ceremony involving drumming and singing.  A common message in these prayers, 
opening ceremonies and remarks by First Nation participants throughout all of the sessions 
was the sacred place that water occupied in First Nation culture and worldviews. Further, 
First Nation knowledge about water and source water protection should play a central role in 
any federal approach to reduce water borne risks.  
 
Eight of the sessions followed the agenda (Yukon, NWT, BC (3 sessions), Saskatchewan, 
Manitoba and Atlantic2 ). Participants in those regions discussed the questions tabled during 
the three sessions and provided reactions to the government regarding the process as well as 
the proposed legislation and regulations. 
 
On the other hand, five of the sessions diverged markedly from the agenda.  Participants in 
Alberta, Quebec and Nova Scotia objected to the approach and process outlined by the 
Federal government and refused to participate in any session which they felt could be 
construed as consultation. All of these sessions ended early.  In the two sessions held in 
Ontario (Thunder Bay and Toronto), the opening ceremony lasted for many hours leaving 
only enough time for opening remarks by a federal official followed by a question and 
answer session and comments from First Nation participants.  

b. Comments from Participants 

First Nations participants in all thirteen sessions challenged the notion that the process could 
be considered consultation.  Many argued that the government should go to each individual 

                                                
1 For a full breakdown of participants by session see Appendix 2.  
2 The Atlantic session took place in Moncton, New Brunswick and was meant for invitees from New Brunswick, 
Prince Edward Island and Newfoundland and Labrador. 
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First Nation community and seek input from all community members for the process to be 
considered consultation. These participants noted that they had no mandate to speak for their 
communities. In Quebec particularly, as well as in the Atlantic, participants expressed 
concern that any participation at the session could be interpreted as participation in a process 
of consultation. 
 
Many participants argued that consultation required a genuine partnership. For example, First 
Nations participants wanted more input in the structure of the agenda as well as the 
opportunity to discuss all of the options proposed by the expert panel - not just the preferred 
option selected by the Minister (BC, Alberta, Manitoba). The fact that an option had been 
pre-selected suggested to many participants that the end result of the engagement sessions 
had been pre-determined.  Participants in every region wanted to be engaged earlier in the 
process and in a more sustained way.  Some suggested that the Honour of the Crown 
demanded such an approach (Alberta). 
 
In several regions (Alberta, BC) the need for First Nation involvement (supported by the 
federal government) in source water protection off reserve was a dominant theme.  Many 
participants expressed frustration that this aspect of safe drinking water did no appear to be 
part of the session agenda. 
 
Many participants across most of the regions also judged that the process should involve 
discussions regarding how the proposed legislation might affect treaty or Aboriginal rights. 
Participants stated that the scope of the sessions was too narrow and did not involve rights-
based issues. Although federal officials asserted that adopting an enabling piece of legislation 
that would then allow regulations to be developed would not affect Aboriginal or Treaty 
rights, many participants disagreed (Alberta, Saskatchewan, Manitoba, Ontario, Quebec and 
Nova Scotia). The assertion that the inherent right to govern drinking water matters on 
reserve was contained in Section 35 of the Constitution Act 1982 was a prevalent theme. 
 
Participants at many of the sessions stated that a one day session was not adequate to deal 
with all of the issues (BC, Alberta, Saskatchewan and Nova Scotia). Some participants in 
regions referenced the consultative process that existed within the region and stated that it 
had not been followed (Quebec and Nova Scotia). In several regions participants expressed 
concern that summary reports may be sent to the Minister without the opportunity for First 
Nations participants to see and comment on the final report (BC, Ontario and Nova Scotia). 
 
In several regions, participants referenced the sacred relationship of First Nations people to 
water and a desire that that their traditional knowledge be incorporated into the development 
of any law and subsequent regulations. This was a clearly articulated sentiment in the NWT 
and in Ontario, but expressed by individual participants at almost every engagement session. 
 
The unique situation in the Yukon, where many of the First Nations are self governing, was a 
point of concern for several participants from the region. They were apprehensive that self 
governing nations might not be appropriately included in the engagement process. Several 
participants stated their desire to be included at the drafting table when regulations were 
being developed.  
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In Alberta, Ontario and Nova Scotia, many participants did not want to engage in any form of 
consultation or engagement until their communities had water systems that met standards and 
had the capacity and funding to adequately maintain them.  Individual participants in other 
regions expressed similar sentiments. 

III. Summary Results 

a. The Need for Legislation and Regulations  

i. Common Themes 
In many regions, participants were positive about the need for a regulatory framework but 
support was conditional on  
 

 appropriate funding for systems 
 capacity building 
 getting existing plants up to standards 
 clarifying responsibilities and liability including those of INAC as the principal 

funder 
 the inclusion of source water protection off-reserve, and 
 getting favourable approval from communities 

 
Even in those regions marked by highly critical comments about the engagement process 
(Alberta, Nova Scotia, Quebec, Ontario) few spoke openly against the need for regulation 
Rather, participants wanted to develop the framework including the enabling legislation in a 
partnership fashion. Many participants were distrustful of the proposed process which sought 
to pass legislation first and then consult on the regulations. 
 
Some participants did voice opposition to the idea of federal legislation – the argument being 
that First Nations already had a treaty or Aboriginal right to do this themselves (BC, Alberta, 
Saskatchewan, Quebec and Nova Scotia). Participants in several regions, as noted in the 
previous section, were also concerned about the potential implication such legislation could 
have on Aboriginal or treaty rights (NWT, BC, Alberta, Manitoba, Ontario, Nova Scotia and 
the Atlantic). 

ii. Region-Specific Issues 
In the Yukon, regional concerns tended to focus on how legislation would affect self-
governing First Nations. These First Nations wanted to ensure that they had a voice in 
drafting the legislation. Participants in the Yukon also expressed concerns about the 
implementation of regulations in communities that were so remote. Standards which may be 
appropriate and achievable in less remote communities might be very taxing for remote 
communities to implement.  This was also a concern addressed in the BC sessions.  Finally, 
participants in the Yukon were concerned with legacy issues surrounding wells. 
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Participants in the NWT noted that their communities’ reliance on surface water might 
present challenges for meeting regulations. However, session participants acknowledged the 
existence of the regulatory gap and wanted to address it. 
  
Although participants from many regions spoke about source water, this issue was at the 
forefront of discussion in British Columbia and Alberta. Several participants in BC favoured 
regional regulations but some participants wanted the boundaries to be based on watersheds 
and not provincial boundaries. Some participants in the region were also concerned that 
INAC’s current position on funding for systems could conflict with provincial regulations; 
INAC will not fund systems with less than five connections but regulations in BC include 
systems with two or more connections. This could create a situation where First Nations 
systems are being regulated without being funded.  
 
The Alberta region faces specific challenges: communities in the north must deal with the tar 
sands and the need for source water protection; communities in the south are affected by 
rights to use water, which has many competing users in an area affected by droughts. Several 
in Alberta felt that provincial regulations were not working well in the province for 
municipalities, and therefore should not be adopted in First Nations communities. Further,  
many participants at the regional session believed  that any type of incorporation by reference 
would diminish the strength of Treaties in the province. 
 
Participants in Saskatchewan, like many in other regions, were concerned about how 
legislation and regulation would affect the jurisdiction of First Nations communities, 
particularly the relationship between First Nations and the province. Unique to Saskatchewan 
was the concern raised by a participant that legislation and regulations not be written in any 
way which might affect the ability of individual First Nation communities to raise their own 
funds through taxation. 
 
In Manitoba, regional participants felt that Chief and Council needed to be engaged in the 
process of developing legislation and regulations to help them understand the importance of 
public health risks associated with water plants and systems. Occasionally, funds for water 
systems were treated as discretionary when they should not be. A regulatory framework 
would help ensure funding for operations and maintenance of water systems was not utilized 
for other purposes. 
 
Some in Ontario judged that legislation would place burdens on communities that were 
already overburdened with many other pressing issues.  
 
In Quebec and Ontario, the unique situation of Akwesasne was raised. Since the community 
straddles the Ontario and Quebec provincial boundary provincial based regulations would 
have different consequences for this community.  
 
In the Atlantic, participants felt that regulations should be discussed and more clearly defined 
before legislation was drafted. Participants were concerned that the process was being 
undertaken in such a way as to potentially undermine Aboriginal rights and treaty rights, 
which could be avoided by developing regulations before pursuing legislation. 
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b. Elements Requiring Regulation 

i. Common Themes 
Several regions did not discuss the elements of a regulatory framework (Alberta, Ontario, 
Quebec and Nova Scotia). Of the regions that did (Yukon, NWT, BC, Saskatchewan and 
Manitoba) there was general support for the elements proposed by the Expert Panel and listed 
in the Discussion Paper.  That said, participants in each region raised a number of concerns 
or issues with the proposed list.  

ii. Region-Specific Issues 
 
Some regions raised issues regarding chlorination (NWT, BC and Manitoba) and concerns 
about potential liability issues, especially for operators, which could be raised through 
regulations (BC, Saskatchewan, Manitoba and Ontario). 
 
In Manitoba, the general consensus was that the proposed elements requiring regulation were 
appropriate. Discussion centered on the need for the appeals mechanism to be federal; for  
procurement to occur as much as possible on reserve; for roles and responsibilities to be 
clearly defined; and for exams for operators to be adapted to better suit the needs and 
experiences of operators working in First Nations communities.  
 
Participants in Saskatchewan focused on operator training, health and safety in their 
discussions. Many in the region wanted to see more support for operators built into 
regulations, including requirements for workers’ compensation and regular health testing to 
monitor the exposure to chemicals. A regulation dealing with decommissioning of systems 
was also proposed. Finally, several participants in the region expressed concerns about 
compliance and liability and wanted to ensure regulations would be drafted in a way that 
mitigated these concerns. 
 
Source water protection was discussed in BC. Many participants wanted some guarantee of 
source water protection before regulations were in place, including watershed and aquifer 
protection as part of the regulations.  Several regional representatives also wanted regulations 
to include emergency measures. Many participants in BC felt that provincial regulations 
would require substantial modification and should include provisions for well and septic 
systems. 
 
In NWT, most participants were receptive to the idea of regulation enforcement being 
conducted by the Territory, although participants wanted to ensure that such an approach 
would have the support of their communities.  Although water is piped to a central location 
from the neighbouring municipalities, the two affected communities in NWT have their 
water distributed by trucks on reserve. Therefore, implementing regulations should not pose 
any significant issues.  
 
In the Yukon many communities use individual wells, which the regulations do not currently 
address. The region wanted to see this position altered in any new approach.  Many of the 
communities in the Yukon are also remote. This could pose challenges for testing of systems, 
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especially if the Territory were to take over enforcement, since it might be difficult to get to 
remote communities. A number of participants in the region wanted more flexibility built 
into the frequency of testing in systems that are quite remote. 
 
In the Atlantic a participant was concerned about the potential for duplication, as elements 
proposed under the regulatory regime were addressed, in full or in part, in other pieces of 
legislation like the Emergency Management Act and under some of Environment Canada’s 
legislation. Participants in the region also wanted traditional knowledge incorporated into all 
of the 16 proposed elements, not just those addressing source water. 

   c. The Preferred Option: Incorporating Provincial/Territorial Regulations, Suitably 
Adapted to Meet the Needs of First Nations 

i. Common Themes 
Participants in many regions indicated that using the Provincial/Territorial regulations as a 
starting point for developing regulations made sense, since those regulations already exist 
and would act as a good foundation (NWT, BC, Saskatchewan and Manitoba). Using a 
regional approach to developing regulations would also be a way for individual communities 
to have a greater say in regulations and ensure that regulations addressed regional needs 
(Yukon, BC and Manitoba).  There was virtually no support in any of the regional sessions 
for a national approach to developing regulations, save for AFN officials, who preferred a 
national approach to a regionally-based one. 

 
However, participants in many regions also expressed concerns about the increased funding 
that would be required to make the necessary changes for systems to reach compliance 
should Provincial/Territorial regulations be adapted and incorporated (Yukon, British 
Columbia, Alberta, Saskatchewan and Ontario). These participants wanted to ensure the 
government’s support though increased funding and capacity building. 
 
Not all regional participants were in support of a regulatory approach, especially one which 
proposed to use Provincial/Territorial regulations. Many of the participants in NWT, Alberta, 
Saskatchewan, Ontario, Quebec and Nova Scotia were concerned about how such an 
approach could affect their treaty rights or their jurisdiction, particularly with the province or 
territory. 
 
Provincial regulations are not always successful at dealing with small systems in smaller 
communities according to some participants and several, particularly in BC, Ontario and 
Nova Scotia, felt this would be a problem in implementing the Minister’s preferred option. 

ii. Region-Specific Issues    
Some participants in the British Columbia and Manitoba sessions judged that this approach 
should also allow for easier integration with Municipal systems in cases where integration 
was appropriate or already in place. Many participants within those regions also felt that 
incorporation by reference suitably adapted would allow for an equal playing field between 
First Nation and non First Nation communities.  
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In Saskatchewan and Manitoba, participants noted that this approach would provide a good 
forum for training water system operators. Similarly, such an approach according to some 
participants, particularly in BC, would allow First Nation communities to draw on the 
capacity and experience existing in the province. Participants in BC also felt that the preferred 
option might provide more opportunities for First Nations to protect source water and 
participate in the process of developing those protective regulations.  
 
Participants in Alberta suggested that accepting the province’s regulations might suggest that 
the communities within the province accepted provincial jurisdiction, which was not the case. 
Issues of jurisdiction were also raised by participants in Saskatchewan and Manitoba. 
 
In Manitoba, a few participants raised concerns about the different levels of capacity in 
communities; some First Nations may be able to go forward with legislation immediately, 
while others will require more time and support to implement regulations. Participants in both 
BC and Alberta also identified issues with capacity in some communities.  

d. Process for Engaging in the Development of Regulations and Addressing Capacity Issues 

i. Common Issues 
When asked about the appropriate process for engagement, many of the participants in 
regions felt that the department should be going to individual communities to get input from 
all community members, not just operators and the political leadership (Yukon, NWT, BC, 
Saskatchewan, Manitoba, Ontario and Quebec).  

ii. Region-Specific Issues 
In the Yukon, some participant proposed that a regional working group, including engineers 
and other technical people, be the means through which regulations were drafted and then 
presented to the political leadership. Regional participant also felt that the impact analysis 
should be fully complete and the results made available to communities before any final 
decision was made regarding the regulatory framework or the preferred option. 
 
In the NWT and BC, some participants wanted Aboriginal tradition knowledge and 
understandings of water to be incorporated into regulations as much as possible. In BC 
participants were concerned that the holistic, First Nations approach would be ignored in the 
process for developing regulations. Several participants from the region also wanted to 
engage experts from with the First Nations communities in the process. 
 
One participant in Saskatchewan proposed a possible process that would involve the 
Federation of Saskatchewan Indian Nations (FSIN) in a key role. Under the proposed 
process, FSIN would give a mandate to the technicians in the province to develop regulations 
in partnership with the government. Once developed, technicians would take those 
regulations back to their communities where community members, Chief and Council could 
have input on the drafted regulations. After approval at the community level, the draft would 
be taken to FSIN’s Legislative Assembly to be ratified. 
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However, some participants in both Saskatchewan and Ontario stated that during the process 
of developing regulations, other options should be considered including best practices in 
other regions and in other countries. 
 
Participants in Alberta, Ontario, Quebec and Nova Scotia did not engage in the discussions 
on the preferred option. However, in Ontario a participant wanted the opportunity to include 
a First Nations statement of principle in any legislation or regulation that was drafted. 

e. Compliance Options  

i. Common Themes 
On any of the four options canvassed in the Discussion Paper, there was no consensus either 
within or between regions. Many participants in regions supported an independent First 
Nations organization (British Columbia and Saskatchewan, Manitoba).  Equally, some 
participant in those regions were open to a compliance body that combined First Nations, 
Federal and regional bodies with a preference being given to a combination of federal and 
First Nations organizations. In BC and Saskatchewan, some participants raised issues with 
the idea of the federal government, and INAC specifically, undertaking compliance since the 
federal government is also a stakeholder in water systems on reserve. Health Canada was 
considered by some participants in BC to be a viable federal compliance body. 
 
Funding with respect to compliance arose in almost every region. Generally, participants in 
regions were concerned that water systems needed more capacity and funding to achieve 
compliance (BC, Alberta, Saskatchewan, Manitoba, Ontario, Quebec and Nova Scotia).  In 
several regions, a considerable number of participants wanted systems to receive increased 
funding so they were able to meet standards before regulations were even put in place or 
compliance was enforced.  Liability in situations where systems might become non-
compliant was also a point of concern for many participants (Yukon, Saskatchewan, 
Manitoba, Ontario and Nova Scotia). Additionally, many participants worried that 
regulations might bring more liability to the Chief and Council or individual communities.  

ii. Region-Specific Issues 
In the Yukon, some participants wanted greater clarity about the application of regulations. 
The situation in the Yukon is different from other regions because the majority of First 
Nation communities in the region are self-governing and therefore have jurisdiction over 
water issues.  
 
In NWT the current monitoring relationship in place with the territory was the preferred 
compliance mechanism identified by participants.  
 
The difference in the size and capacity of communities in BC was a point of concern for 
several participants; BC is home to some very small, remote First Nations communities 
which might struggle if held to the same standards as larger, more accessible communities. 
The notion of regionally-tailored compliance organizations was proposed. For example, 
Vancouver Island may have one to three geographic regions where separate compliance 
bodies would operate. These bodies could become familiar with the needs and capacity of 
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individual communities with the region for which they were responsible. A few participants 
in the region were also concerned that the establishment of a compliance body might mean 
another level of bureaucracy with which communities would be forced to contend. 
 
A few participants in Saskatchewan pointed to the Indian Gaming Regulatory body as a 
potential model on which a compliance body could be based. However, several participants 
felt that, no mater what the structure of the compliance body, the appeals mechanism should 
focus on identifying when systems failures are occurring. In both Saskatchewan and 
Manitoba a First Nations compliance body appeared to be the preferred option.  
 
In the Atlantic, one participant expressed support for the combined compliance approach. 
The participant felt that there was no existing First Nations body in the region with the 
capacity to undertake compliance immediately. A combined approach with the overall 
responsibility resting with the federal government was the preferred option. 
 
Alberta, Ontario, Quebec and Nova Scotia did not engage in the discussions on compliance. 
 

f. Summary of Key Messages 

 
One key message expressed in all of the engagement sessions was the sacred place of water 
in First Nations cultures and worldviews.  The importance of women vis-à-vis water was also 
a cross-cutting theme.  Any approach to reducing the public health risks of water borne 
diseases and pollution must take First Nations perspective on water into account.  
 
A second principal message across all sessions was criticism of the engagement process.  In 
some regions (Ontario, Quebec and Alberta) this was the only real message to come out of 
these sessions.  Participants in effect refused to engage on the issues presented by federal 
officials.  Even in those regions where the session followed the agenda, participant after 
participant stated that these sessions did not constitute proper consultation and pointed to a 
range of process shortcoming from presenting pre-determined solutions to the short time 
period to discuss these critical issues to the possible affect on Aboriginal and treaty rights.      
 
In those regional sessions where participants did engage according to the agenda, there was a 
general recognition of the need to address safety and environmental concerns about drinking 
water and wastewater on reserve. While there was in no way unanimous support for a 
regulatory regime, there was considerable acceptance from many participants in several 
regions for a regionally-based regulatory framework (Yukon, NWT, BC, Saskatchewan and 
Manitoba). Nonetheless this support was conditional on a number of key factors: sufficient 
funding to bring systems up to standards and to keep them there; funding for First Nation 
capacity building; ensuring respect for First Nation traditional knowledge about water and 
the protection of water supplies; the need to include source water protection off reserve in 
any regulatory regime; and the need to seek support for proposed regulations at the 
community level.  
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There was no support in the sessions from regional participants for a set of national 
regulations for water and wastewater, 
 
Even in regions that did not engage fully in the sessions or took significant issue with the 
process (Alberta, Ontario, Quebec and Nova Scotia), there was still consistent support for 
actions to address public health issues surrounding water, but only if the federal government 
entered into a genuine partnership with First Nations.  
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Appendix 1 - Agenda 

AGENDA 
 

ENGAGEMENT SESSIONS ON THE DEVELOPMENT OF 
A PROPOSED FEDERAL LEGISLATIVE FRAMEWORK FOR 

DRINKING WATER AND WASTEWATER 
IN 

FIRST NATION COMMUNITIES 
 

Session Objectives 
 

 To discuss with First Nations and regional First Nation organizations a proposed 
federal legislative framework for drinking water and wastewater in First Nation 
communities. 

 To better understand the possible impacts of basing federal regulations on 
provincial/territorial regulations, suitably modified to meet the needs of First 
Nation communities.  

 To discuss and compare compliance options. 
 

 
8:00 – 9:00  Registration & Continental Breakfast 
 
9:00 – 9:15  Opening Prayer & Introductions 

 session objectives & agenda - facilitator 
 
9:15 – 10:15  Opening Remarks & Context 

 Regional First Nation representative 
 Karl Carisse, INAC 

 
10:15 – 10:30  Health Break 
 
10:30 – 12:00  Session #1: Proposed Federal Legislation 

 small group discussions & plenary 
 
12:00 – 1:00  Lunch 
 
1:00 – 2:30 Session #2: Basing Federal Regulations on Provincial/Territorial 

Regulations 
 small group discussions & plenary 

 
2:30 – 2:45  Health Break 
 
2:45 – 4:15  Session #3: Compliance Options 

 presentation & plenary 
 
4:15 – 4:30  Conclusions, Next Steps & Closing Prayer 
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PRINCIPAL QUESTIONS FOR EACH SESSION 
 

 
 
Session #1: 
Proposed Federal Legislation 

 
Will a regulatory regime for drinking water and wastewater, developed through federal 
legislation, improve the health and safety of First Nation residents and better protect the 
environment?  If not, what is your preferred solution? 
 
Are the elements in the Discussion Paper, as proposed by the Expert Panel, the appropriate ones 
to include in federal legislation? 
 
 
Session #2: 
Basing Federal Regulations on Provincial/Territorial Regulations, with modifications to 
meet the needs of First Nation communities 
 
Assuming a transition period of several years, what are the pros and cons of basing federal 
regulations on provincial regulations, suitably modified, to meet the needs of First Nation 
communities? 
 
How should federal regulations be developed so that provincial regulations are suitably modified 
and the capacity needs of First Nations met? 
 
 
 
Session #3: 
Compliance Options 
 
What are the principal compliance options under federal legislation and what is your preferred 
approach (the Discussion Paper outlines several possible options)? 
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Appendix 2 – Participants by Region and Role 

Region 
# of First 
Nation 

Participants 

# of 
Provincial 

Reps. 

# of 
Federal 
Reps. 

Others  
(Facilitators,  

AFN-National Rep., 
Technical Organizations) 

Yukon 16 1 8 4 
NWT 2 2 6 2 
BC – Kamloops 35 0 9 3 
BC – Vancouver 36 0 11 5 
BC – Victoria 14 0 9 3 
Alberta 53 2 12 4 
Saskatchewan 51 2 10 7 
Manitoba 105 3 6 4 
Ontario – Thunder Bay ~70 0 8 3 
Ontario – Toronto 67 2 10 8 
Quebec ~ 50 ~5 ~10 3 
Nova Scotia 22 2 9 3 
Atlantic 23 2 9 1 
Total* ~544 ~21 ~70 ~15 
 
* The total for “Federal Representatives” and for “Others” is lower than the total number 
represented in each column. In both cases several federal representatives as well as the 
facilitators and the AFN representatives were at numerous sessions. A simple totalling of these 
columns would over-represent these individuals and as such the totals have been appropriately 
modified. 


