
Discussion on the 5 Year Review of the Repeal of 
Section 67 of the Canadian Human Rights Act 



Purpose 

2 

• Overview of Canadian Human Rights Act 
(CHRA) 

• Amendment to the CHRA in 2008 repealing 
section 67 

• Application to First Nation governments 
• *5 year comprehensive report to Parliament 



What is the CHRA? 
• Statute passed by Parliament that protects 

people in Canada from discrimination when they 
are employed by or receive services from the 
federal government, First Nations governments 
or private companies that are regulated by the 
federal government such as banks, trucking 
companies, broadcasters and 
telecommunications companies 
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What does the CHRA do? 
• It prohibits employers and organizations 

under federal jurisdiction from discriminating 
in employment or in the provision of goods, 
services or facilities “that are customarily 
open to the public”.  
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Does the CHRA apply to First Nations 

governments? 
 • The CHRA shielded decisions or actions made 

pursuant to the Indian Act since 1977. 
• This shield known as s. 67 was repealed in 

2008. 
• The CHRA applies to First Nation governments 

as of June 18, 2011. 
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An Act to amend the CHRA, 2008 

In addition to the repeal, the amendments 
included: 

– a non-derogation clause; 
– an interpretive provision; and,  
– requirements for reporting back to Parliament at 3 

and 5 year intervals.  
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Non-derogation Clause 
Aboriginal rights 

1.1 For greater certainty, the repeal of section 67 of the Canadian Human 
Rights Act shall not be construed so as to abrogate or derogate from the 
protection provided for existing aboriginal or treaty rights of the 
aboriginal peoples of Canada by the recognition and affirmation of those 
rights in section 35 of the Constitution Act, 1982. 
 

• Serves as a constant reminder that the CHRA cannot 
affect the constitutionally protected rights and 
interests that First Nations have by way of Aboriginal 
and Treaty rights. 
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Interpretive Provision 
Regard to legal traditions and customary laws 

1.2 In relation to a complaint made under the Canadian Human Rights 
Act against a First Nation government, including a band council, tribal 
council or governing authority operating or administering programs and 
services under the Indian Act, this Act shall be interpreted and applied in a 
manner that gives due regard to First Nations legal traditions and 
customary laws, particularly the balancing of individual rights and 
interests against collective rights and interests, to the extent that they are 
consistent with the principle of gender equality. 
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3 Year Report to Parliament 
Study to be undertaken 

4. The Government of Canada, together with the appropriate 
organizations representing the First Nations peoples of Canada, shall, 
within the period referred to in section 3, undertake a study to identify the 
extent of the preparation, capacity and fiscal and human resources that 
will be required in order for First Nations communities and organizations 
to comply with the Canadian Human Rights Act. The Government of 
Canada shall report to both Houses of Parliament on the findings of that 
study before the expiration of the period referred to in section 3. 

 
• AFN Needs Assessment, March 2010 
• Summary provided to Parliament, June 2011 
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5 Year Report to Parliament 
Comprehensive Review 
• 2. (1) Within five years after the day on which this Act receives royal 

assent, a comprehensive review of the effects of the repeal of section 67 
of the Canadian Human Rights Act shall be jointly undertaken by the 
Government of Canada and any organizations identified by the Minister of 
Indian Affairs and Northern Development as being, in the aggregate, 
representative of the interests of First Nations peoples throughout 
Canada. 

Report 
• (2) A report on the review referred to in subsection (1) shall be submitted 

to both Houses of Parliament within one year after the day on which the 
review is undertaken under that subsection. 
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“Evolution of discrimination complaints from First Nations” 
Canadian Human Rights Commission, 2013 Annual Report to Parliament  
(Ottawa: Minister of Public Works and Government Services 2014) at 23.  
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COMPLAINTS RECEIVED BY THE CHRC AGAINST  
THE GOVERNMENT OF CANADA, AND FIRST NATIONS GOVERNMENTS 

FROM June 2008 to September 2013 (source: CHRC) 
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COMPLAINTS RECEIVED BY THE CHRC AGAINST  
THE GOVERNMENT OF CANADA, AND FIRST NATIONS GOVERNMENTS 

FROM June 2008 to September 2013 (source: CHRC) 
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COMPLAINTS RECEIVED BY THE CHRC AGAINST  
THE GOVERNMENT OF CANADA, AND FIRST NATIONS GOVERNMENTS 

FROM June 2008 to September 2013 (source: CHRC) 

14 



Case Law 
Public Service Alliance of Canada v. Canada Revenue Agency, 
2012 FCA 7 (“Murphy”) 

 
• Cathy Murphy and her union alleged that the Canada 

Revenue Agency (“CRA”) discriminated against individuals 
who had received lump-sum pay equity payments.  

• The FCA held that complaints aimed at legislation per se, 
and nothing else, fall outside the scope of the Canadian 
Human Rights Act 
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Matson et al. v. Indian & Northern Affairs Canada (now Aboriginal Affairs  
and Northern Development Canada), 2013 CHRT 13 (“Matson”) 

• Matson is a challenge to the double-mother rule in s. 6 of 
the Indian Act.   

• The Canadian Human Rights Tribunal followed Murphy and 
found that the Matson complainants could not launch a 
complaint of discrimination using the CHRA because it was 
a challenge to legislation being the Indian Act.   

• An application for judicial review in Federal Court was 
brought by Matson and the CHRA.  A court date has not 
been set yet but it is expected that it will be set down for 
hearing in summer or fall 2014.  
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Key Questions for Discussion 
 
1. Has your community been affected by the repeal or taken any measures to 

address the application of the CHRA such as training, education for staff or 
community members, policy review or have been directly involved in a 
complaint?   

2. What has been your most pressing concern with relation to the repeal and the 
application of the CHRA? 

3. What has been the effect of the repeal of section 67 of the CHRA on First Nation 
communities and First Nations peoples? 

4. Looking back over five years and considering the experience First Nations have 
had with the repeal of section 67, what messages should we give to parliament? 

5. Are there any successes that you are aware of in relation to the repeal that you 
would like to share?  
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