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This document offers some analysis on veto and consent and highlights important differences. It
addresses these issues in the context of proposed third party developments in or near Indigenous
peoples' lands and territories.
Extreme statements1 are made by the government of Canada in relation to the UN Declaration on
the Rights of Indigenous Peoples, in particular addressing the principle of “free, prior and informed
consent” (FPIC). It is important to provide a detailed analysis of the differences between “veto”
and FPIC. The government’s portrayal of the dangers of FPIC are designed to foster alarm. They
run counter to Canada’s endorsement of the UN Declaration.2 Such extreme positions are the
antithesis of reconciliation.

1.

Problems with use of term "veto"

There are various reasons for avoiding use of the term "veto". These include:
i) The Supreme Court of Canada has not defined what "veto" means, in the context of
Indigenous peoples’ rights and related Crown obligations;
ii) in Haida Nation,3 the SCC referred to "veto" solely in the context of asserted Aboriginal
rights but yet unproven. Even such reference is questionable;4
iii) the UN Declaration uses the term "free, prior and informed consent".5 The term "veto" is
not used;
iv) some people may assume that "veto" is being used in its absolute sense, i.e. an Indigenous
people could block a proposed development regardless of the facts and law in any given
case; and
v) in regard to proposed projects – such as pipelines – that cross many Indigenous territories,
no single Indigenous nation has a right to veto the whole project. Yet, in the face of very
serious issues, many such nations may choose to assert a right to give or withhold consent in
regard to their respective territories.
In international law, Aboriginal or Indigenous peoples’6 rights are human rights. In Delgamuukw,
the Supreme Court indicated: "The aboriginal rights recognized and affirmed by s. 35(1), including
aboriginal title, are not absolute."7 Save for specific exceptions (e.g. right not to be subjected to
torture or genocide), human rights are relative and not absolute.
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In particular, the UN Declaration includes some of the most comprehensive balancing provisions in
any international human rights instrument. Article 46(3) stipulates that all of the provisions set forth
in this Declaration “shall be interpreted in accordance with the principles of justice, democracy,
respect for human rights, equality, non-discrimination, good governance and good faith." These are
core principles of both the Canadian and international legal systems. These are also the core
principles that have been denied Indigenous peoples throughout history.
A central component of the Truth and Reconciliation Commission’s Calls to Action is using the UN
Declaration as the “framework for reconciliation”,8 which includes FPIC. Reconciliation is an
essential process when addressing Indigenous peoples’ Aboriginal and Treaty rights and related
injustices. As the Supreme Court has emphasized, reconciliation is “a process flowing from rights
guaranteed by s. 35(1) of the Constitution Act, 1982.”9

2.

"Consent" or FPIC

In contrast to "veto", the standard of "consent" is well-established in domestic and international law.
In Tsilhqot'in Nation v. British Columbia,10 the Supreme Court of Canada highlighted Indigenous
peoples’ right to "consent" in 9 paragraphs; "right to control" the land in 11 paragraphs; and "right
to determine" land uses in 2 paragraphs. The right to control the land conferred by Aboriginal title
means that “governments and others seeking to use the land must obtain the consent of the
Aboriginal title holders,” unless stringent infringement tests are met.11
Indigenous peoples’ consent is not limited to Indigenous title lands. In Haida Nation, the Court
ruled in 2004 that the content of the duty to consult "varied with the circumstances" and required
"full consent" on "very serious issues":
… the content of the duty [to consult] varied with the circumstances: from a
minimum "duty to discuss important decisions" where the "breach is less serious
or relatively minor"; through the "significantly deeper than mere consultation"
that is required in "most cases"; to "full consent of [the] aboriginal nation" on
very serious issues. These words apply as much to unresolved claims as to
intrusions on settled claims.12
In 1997, the Court ruled in Delgamuukw:
The nature and scope of the duty of consultation will vary with the
circumstances. … In most cases, it will be significantly deeper than mere
consultation. Some cases may even require the full consent of an aboriginal
nation, particularly when provinces enact hunting and fishing regulations in
relation to aboriginal lands.13
In its 2008 "Interim Guidelines for Federal Officials", the government of Canada had indicated: "An
'established' right or title may suggest a requirement for consent from the Aboriginal group(s)."14
Its 2011 "Updated Guidelines" deleted any reference to Aboriginal "consent".15
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In October 2014, at the Committee on World Food Security in Rome, Canada would not accept a
reference to FPIC without inserting a formal explanation of position in the consensus Report:
"Canada interprets FPIC as calling for a process of meaningful consultation with indigenous
peoples on issues of concern to them".16 Such a view contradicts the Supreme Court’s rulings that
explicitly refer to "consent".
On crucial issues of "consent", Canada cannot selectively ignore key aspects of the rulings of its
highest court, as well as international human rights law,17 to the detriment of Indigenous peoples.
Such actions are inconsistent with the principles of justice, equality, rule of law and respect for
human rights.
The term "full consent", as applied by the Supreme Court, has the elements of "free", "prior" and
"informed" that is used in the UN Declaration and other international human rights law. In
Canadian law, "consent" must be freely given or obtained in the absence of duress.
In order to ensure meaningful consultations, the Supreme Court has ruled that the Crown must
provide “all necessary information in a timely way”. This is to ensure that Indigenous concerns are
"seriously considered" and "integrated" into a proposed plan of action:
The Crown's duty to consult imposes on it a positive obligation to reasonably
ensure that aboriginal peoples are provided with all necessary information in a
timely way so that they have an opportunity to express their interests and
concerns, and to ensure that their representations are seriously considered and,
wherever possible, demonstrably integrated into the proposed plan of action.18
In international law, "free, prior and informed consent" (FPIC) is an essential standard that is an
integral element of the right of self-determination.19 Self-determining peoples have a right to
choose.20 In Tsilhqot’in Nation, the Supreme Court referred to Indigenous peoples’ “right to
choose”.21
The Supreme Court has also ruled that the legislature is presumed to act in compliance with
Canada’s international obligations. Unless there is a clear, contrary legislative intent, domestic laws
“will be presumed to conform to international law”.22 This rule is especially important in regard to
the right of Indigenous peoples to self-determination, including self-government, which includes
both rights and responsibilities. As affirmed in the UN Declaration, “Indigenous peoples are equal
to all other peoples”23 and “nothing in this Declaration may be used to deny any peoples their right
to self-determination, exercised in conformity with international law”.24
As affirmed in International Covenant on Civil and Political Rights and International Covenant on
Economic, Social and Cultural Rights, Canada has an affirmative obligation to “promote the
realization of the right of self-determination, and … respect that right, in conformity with the
provisions of the Charter of the United Nations.”25 Since 2006, the government has failed to even
discuss with Indigenous peoples its international obligations relating to their right of selfdetermination.
UN treaty bodies26 and other diverse entities require or support the standard of FPIC. These include:
UN General Assembly27 and specialized agencies,28 as well as regional human rights bodies.29 In
2011, the International Finance Corporation announced: “For projects with potential significant
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adverse impacts on indigenous peoples, IFC has adopted the principle of ‘Free, Prior, and Informed
Consent’ informed by the 2007 United Nations Declaration on the Rights of Indigenous Peoples.”30
The UN Development Programme (UNDP) “will not participate in a Project that violates the human
rights of indigenous peoples as affirmed by Applicable Law and the United Nations Declaration”.31
UNDP adds: “FPIC will be ensured on any matters that may affect the rights and interests, lands,
resources, territories (whether titled or untitled to the people in question) and traditional livelihoods
of the indigenous peoples concerned.”32
In July 2015, the UN Human Rights Committee urged Canada to “consult indigenous people … to
seek their free, prior and informed consent whenever legislation and actions impact on their lands
and rights”.33 Canada claims that UN treaty bodies issue non-binding recommendations. Yet the
jurisprudence of such bodies, including the Human Rights Committee, has been ascribed "great
weight" by the International Court of Justice (ICJ).34
The Indigenous and Tribal Peoples Convention, 1989 requires Indigenous consent for a broad range
of "special measures" by the State:
1. Special measures shall be adopted as appropriate for safeguarding the persons,
institutions, property, labour, cultures and environment of the peoples concerned.
2. Such special measures shall not be contrary to the freely-expressed wishes of the
peoples concerned.35
Following his visit to Canada, former Special Rapporteur on the rights of indigenous peoples, James
Anaya, concluded: "as a general rule resource extraction should not occur on lands subject to
aboriginal claims without adequate consultations with and the free, prior and informed consent of
the indigenous peoples concerned."36 Anaya adds: "The general rule identified here derives from
the character of free, prior and informed consent as a safeguard for the internationally recognized
rights of indigenous peoples that are typically affected by extractive activities that occur within their
territories."37
The UN Declaration includes a number of provisions that refer to FPIC. No specific provision
should be interpreted in isolation, but rather in the context of the whole Declaration and other
international human rights law. For example, such approach would apply to article 32(2):
States shall consult and cooperate in good faith with the indigenous peoples
concerned through their own representative institutions in order to obtain their free
and informed consent prior to the approval of any project affecting their lands or
territories and other resources, particularly in connection with the development,
utilization or exploitation of mineral, water or other resources.
In Tsilhqot’in Nation, the Supreme Court of Canada underlined the far-reaching significance of
Indigenous peoples’ consent in terms of cancelling projects and rendering legislation inapplicable:
Once title is established, it may be necessary for the Crown to reassess prior
conduct in light of the new reality in order to faithfully discharge its fiduciary
duty to the title-holding group going forward. For example, if the Crown begins a
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project without consent prior to Aboriginal title being established, it may be
required to cancel the project upon establishment of the title if continuation of the
project would be unjustifiably infringing.38
In regard to legislation, the Court added: “Similarly, if legislation was validly enacted before title
was established, such legislation may be rendered inapplicable going forward to the extent that it
unjustifiably infringes Aboriginal title.”39

3.

Reference to "veto" by Supreme Court

In regard to "veto", the Supreme Court provides in para. 48 of Haida Nation:
This process [of accommodation] does not give Aboriginal groups a veto over
what can be done with land pending final proof of the claim. The Aboriginal
"consent" spoken of in Delgamuukw is appropriate only in cases of established
rights, and then by no means in every case. Rather, what is required is a process
of balancing interests, of give and take.
It is critical to interpret para. 48 together with the rest of the Supreme Court's ruling. Para. 24
indicated that, at the high end of the scale, the duty to consult requires "the 'full consent of [the]
aboriginal nation' on very serious issues. These words apply as much to unresolved claims as to
intrusions on settled claims."
The Court adds that the process of balancing interests means that both the Crown and Aboriginal
peoples may have some limits as to what they might do in relation to the proposed project "pending
claims resolution".
The Crown, acting honourably, cannot cavalierly run roughshod over Aboriginal
interests where claims affecting these interests are being seriously pursued in the
process of treaty negotiation and proof. It must respect these potential, but yet
unproven, interests. The Crown is not rendered impotent. It may continue to
manage the resource in question pending claims resolution. But, depending on the
circumstances, ... the honour of the Crown may require it to consult with and
reasonably accommodate Aboriginal interests pending resolution of the claim. To
unilaterally exploit a claimed resource during the process of proving and
resolving the Aboriginal claim to that resource, may be to deprive the Aboriginal
claimants of some or all of the benefit of the resource. That is not honourable.40
Where Aboriginal peoples have a "strong prima facie case", the Court indicated that the objective is
"aimed at finding a satisfactory interim solution". The issue of "veto" was not the focus.
At the other end of the spectrum lie cases where a strong prima facie case for the
claim is established, the right and potential infringement is of high significance to
the Aboriginal peoples, and the risk of non-compensable damage is high. In such
cases deep consultation, aimed at finding a satisfactory interim solution, may be
required. While precise requirements will vary with the circumstances, the
consultation required at this stage may entail the opportunity to make submissions
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for consideration, formal participation in the decision-making process, and
provision of written reasons to show that Aboriginal concerns were considered
and to reveal the impact they had on the decision. This list is neither exhaustive,
nor mandatory for every case. The government may wish to adopt dispute
resolution procedures like mediation or administrative regimes with impartial
decision-makers in complex or difficult cases.41
Where a strong prima facie case exists, the Supreme Court again focused on finding interim
solutions "pending final resolution". Such solutions may require a process of accommodation that
"may best be resolved by consultation and negotiation". Such negotiation raises consensual issues.
When the consultation process suggests amendment of Crown policy, we arrive at
the stage of accommodation. Thus the effect of good faith consultation may be to
reveal a duty to accommodate. Where a strong prima facie case exists for the
claim ... and the consequences of the government's proposed decision may
adversely affect it in a significant way, addressing the Aboriginal concerns may
require taking steps to avoid irreparable harm or to minimize the effects of
infringement, pending final resolution of the underlying claim. Accommodation is
achieved through consultation, as this Court recognized in R. v. Marshall, [1999]
3 S.C.R. 533, at para. 22: "... the process of accommodation of the treaty right
may best be resolved by consultation and negotiation".42
In the final resolution, the "consent" of an Aboriginal nation on "very serious issues" remains a
critical factor.
Canada has declared that it opposes “free, prior and informed consent” when it could be interpreted
as a “veto”.43 Yet the government of Canada has never explained its position as to what constitutes
“consent” and what constitutes a “veto”.44 Is “veto” synonymous with “consent”?45 Is “veto”
absolute?46 The government has refused for years to discuss or explain its positions with Indigenous
peoples. In Tsilhqot’in Nation, there are many references to “consent” and no mention of “veto”.
In the context of resource development, the adverse impacts that may affect Indigenous peoples can
be severe and far-reaching. Such situations reinforce the need to obtain the "free, prior and
informed consent" of Indigenous peoples.47

4.

"Valid legislative objectives" or "public purposes" do not preclude Indigenous consent

In Delgamuukw v. British Columbia, the Supreme Court described the general economic
development in B.C. as "valid legislative objectives" that are "subject to accommodation of the
aboriginal peoples' interests ... in accordance with the honour and good faith of the Crown":
... the general economic development of the interior of British Columbia, through
agriculture, mining, forestry, and hydroelectric power, as well as the related
building of infrastructure ... are valid legislative objectives ... these legislative
objectives are subject to accommodation of the aboriginal peoples' interests. This
accommodation must always be in accordance with the honour and good faith of
the Crown.48
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More recently, in Tsilhqot’in Nation, the Supreme Court of Canada has elaborated on Crown duties
in the context of Indigenous title to lands and territories. Any intrusions must be consistent with the
Crown’s fiduciary duty to the Aboriginal group.49 Incursions on Aboriginal title “cannot be justified
if they would substantially deprive future generations of the benefit of the land”.50 It is not sufficient
that government projects be justified on the basis of a “compelling and substantial public interest”.51
They must also be consistent with the Crown’s fiduciary duty to the Aboriginal group. Such
obligations are especially crucial when proposed projects contribute to climate change.
Some climate change impacts are predicted to be irreversible52 and would significantly affect
present and future generations. In view of their inadequate responses,53 federal and provincial
governments may find it exceedingly difficult to satisfy the “minimal impairment”54 and other
criteria required of them as fiduciaries.
In this whole context, the Supreme Court has yet to explicitly consider the UN Declaration, which
affirms key human rights relating to development.55 Former Special Rapporteur Anaya has
concluded: "Within established doctrine of international human rights law, and in accordance with
explicit provisions of international human rights treaties, States may impose limitations on the
exercise of certain human rights, such as the rights to property".56 Anaya adds:
In order to be valid, however, the limitations must comply with certain standards
of necessity and proportionality with regard to a valid public purpose, defined
within an overall framework of respect for human rights.57
Article 46(2) of the UN Declaration calls for a human rights-based approach: "In the exercise of the
rights enunciated in the present Declaration, human rights and fundamental freedoms of all shall be
respected." It then sets out allowable limitations on the exercise of the rights of Indigenous peoples
and individuals:
The exercise of the rights set forth in this Declaration shall be subject only to such
limitations as are determined by law and in accordance with international human
rights obligations. Any such limitations shall be non-discriminatory and strictly
necessary solely for the purpose of securing due recognition and respect for the
rights and freedoms of others and for meeting the just and most compelling
requirements of a democratic society.58

5.

Business, human rights and FPIC

In regard to resource development, business enterprises have a responsibility to respect
internationally recognized human rights.59 This would include Indigenous peoples' rights affirmed
in the UN Declaration.60 Companies should "[e]xercise due diligence so as to avoid becoming
complicit in human rights violations committed by host governments".61
As emphasized by Special Rapporteur Anaya, due diligence includes “ensuring that corporate
behaviour does not infringe or contribute to the infringement of the rights of indigenous peoples ...
regardless of the reach of domestic laws."62
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In 2013, the United Nations Global Compact published a detailed “Business Reference Guide” on
the UN Declaration.63 The Guide highlights: “The concept of free, prior and informed consent … is
fundamental to the UN Declaration as a measure to ensure that indigenous peoples’ rights are
protected.”64 The Guide adds:
The concept of a State’s FPIC obligation is well enshrined in international law.65
The independent corporate responsibility to respect indigenous peoples’ rights
gives rise to opportunities for business to partner with governments and
indigenous peoples to advance FPIC practices.66
FPIC should be obtained whenever there is an impact on indigenous peoples’
substantive rights (including rights to land, territories and resources, and rights to
cultural, economic and political self-determination).67

Conclusions
In the Indigenous context, there are significant differences between “veto” and “consent”. In
contrast to “veto”, the term “consent” has been extensively elaborated upon in Canadian and
international human rights law.
In the landmark 2014 Tsilhqot’in Nation decision that addressed in detail Indigenous peoples’
consent, the term “veto” was not raised by the Supreme Court of Canada. The term “veto” is not
used in the UN Declaration on the Rights of Indigenous Peoples. “Veto” implies an absolute
power, with no balancing of rights. This is neither the intent nor interpretation of the UN
Declaration, which includes some of the most comprehensive balancing provisions in any
international human rights instrument.
The UN Declaration is a consensus international human rights instrument, which has been
reaffirmed by consensus by the UN General Assembly.68 At the same time, the principle of free,
prior and informed consent (FPIC) has also been explicitly reaffirmed.
In regard to federal, provincial and territorial governments, a most effective approach to implement
the UN Declaration, including FPIC, is in conjunction with First Nations, Inuit and Métis peoples.69
Such an approach would foster stronger relationships with Indigenous peoples, safeguard their
human rights and promote reconciliation across Canada.70
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