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“The Tribunal Will Fail”
By Tonio Sadik

ASSEMBLY OF FIRST NATIONS

Justice Slade, the Chair of the Specific 
Claims Tribunal of Canada, tabled his 
fifth consecutive Annual Report with 
the Minister of Aboriginal Affairs in 
September. When it was made public this 
month, members of the claims community 
were shocked to learn how bad things had 
become for the Tribunal.

In 2007, the Assembly of First 
Nations (AFN) worked with the current 
government to establish this Tribunal. Jim 
Prentice, then Minister of Indian Affairs, 
identified four key pillars as part of an 
action plan to reform the specific claims 
process, entitled Justice at Last. Most now 
know about Justice at Last and its failed 
attempt to resolve the specific claims 
quagmire.

The one bright spot, however, has been 
the Tribunal. Albeit slow to start, when it 
did finally begin to function – the registry 
established and with several judges 
appointed – the Tribunal demonstrated 
the critical importance of impartiality 
when it comes to the adjudication of 
specific claims. This was at the heart of 
former National Chief Phil Fontaine’s 
interest in agreeing to have the AFN 
work with Canada to implement Justice 
at Last, and it was a central focus of then 
BC Regional Chief Shawn Atleo, who had 
been appointed by Fontaine to lead AFN’s 
engagement on this initiative.

We all understood what the objectives 
were; they were not without some 
compromise. Among other things, the 
fact that it would only be “judges” who 
were to be appointed to the Tribunal was 
not the AFN’s initial position – there are 
many respected First Nation leaders who 
could equally well adjudicate specific 
claims objectively – but because it was 

judges, there was a recognition that, at 
least now, specific claims would be dealt 
with impartially. It was a compromise, but 
one that nevertheless saw the removal of 
Canada from the problematic position of 
adjudicating claims against itself.  This was 
a critical step forward.

So here we are today, faced with Justice 
Slade’s foreshadowing of the Tribunal’s 
demise: “The Tribunal will fail” is Justice 
Slade’s stark pronouncement at the end 
of page two of this year’s Report. It is a 
conclusion he appears to have arrived 
at as a result of the challenges the 
Tribunal is facing due to a lack of judicial 
appointments to the Tribunal and a threat 
to its independence. 

The Tribunal can have as many as 18 
provincial superior court judges appointed 
to it, to a maximum of six full-time 
equivalent positions. It currently has two; 
Justice Slade who is full-time, and two 
part-time judges. The difficulty in filling 
these positions seems to arise from the 
Government’s lack of willingness to fill the 
vacancies that would be left in provincial 
court systems once judges have accepted 
a position with the Tribunal. Justice Slade 
explains: “It is understandable that a chief 
justice would be reluctant to consent to 
a judge being relieved of judicial duties 
to serve on the Tribunal when their 
court is already short of judges and 
struggling to meet its own workload” (p. 
11). Canada’s promise of 20 new judicial 
appointments to provincial and territorial 
superior courts, announced in 2008 as 
an amendment to the Judges Act, has not 
translated in new appointments to the 
Tribunal.

To better illustrate the inadequacy 
of the Tribunal’s present composition, 
Justice Slade estimates that under current 
circumstances it would take more than 
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Justice Harry Slade, Chair of the Specific Claims 
Tribunal Canada

two years of Tribunal time just to address 
the current case load of 61 claims. This 
is particularly worrisome given that 
the majority of the claims (85 percent) 
processed under Justice at Last end up 
as rejections – i.e., something less than a 
“settlement” – and all of these claimants 
have the option to file their cases with the 
Tribunal, currently totalling more than 
400. Thus, while the Tribunal lacks the 
capacity to efficiently address its current 
case load, the case load is expected to 
increase. 

Justice Slade’s other major concern 
relates to this year’s federal budget bill 
that has created a new super-body to 
administer eleven of Canada’s federal 
tribunals, including the Specific Claims 
Tribunal. Administrative Tribunal 
Support Services Canada (ATSSC) has 
assumed powers previously vested in the 
Tribunal’s registry. This change leaves the 
Specific Claims Tribunal with no access to 
dedicated funds and has the potential to 

compromise the Tribunal’s effectiveness, 
efficiency and independence. 

While all these changes are troubling, 
of particular concern is the lack of 
consultation that took place with respect 
to the creation of ATSSC and the 
corresponding amendment of the Specific 
Claims Tribunal Act (SCTA). The SCTA 
was the product of intensive collaboration 
between the Government of Canada and 
the AFN in 2007-08. As an outcome of 
this collaboration, s. 41(2) of the SCTA 
specifically stipulates that “any changes 
to this Act” would take place as part of 
the five year review that is currently upon 
us. Thus, amending the SCTA without 
first consulting First Nations represents 
the reneging of a legislative commitment 
jointly made in the SCTA. 

The five year review that commences this 
year as a result of s. 41 of the Act is surely 
the place to bring these issues forward. 
The Tribunal remains the only pillar 
from among the four advanced by Justice 
at Last that has achieved its intended 
outcome; the other three pillars – greater 
transparency around funding, improved 
government procedures, and better access 
to mediation – remain ongoing concerns.

The claims community needs to rally 
to support the ongoing viability of the 
Tribunal. As Justice Slade highlights,  
“[T]he personal attention of both the 
Minister of Justice and the Minister 
of Aboriginal Affairs and Northern 
Development is much to be desired” 
(p.15). 

We cannot let the Tribunal fail.

Tonio Sadik is Associate Director at 
AFN. He holds a PhD from Simon 
Fraser University (2008) and teaches 
in the Faculty of Social Sciences at the 
University of Ottawa.

The 22nd National Claims Research Workshop
By Aaron Asselstine

ASSEMBLY OF FIRST NATIONS

When it comes to the world of specific 
claims, the National Claims Research 
Workshop (NCRW) makes a valuable 
contribution. For over two decades it has 
been providing specific claims researchers 
with an opportunity for professional 
development, information sharing, and 
community; an opportunity that is both 
increasingly important and, under Justice 
at Last, at risk. 

Specific claims researchers provide First 
Nations with the information needed 
to develop claims that demonstrate 
Canada’s outstanding lawful obligations 
(it is worth noting that some consider 
land claims to represent Canada’s largest 
contingent liability). Under Justice at Last, 
Canada has dramatically cut research 
funding, putting specific claims research 
increasingly at risk. Not only do the cuts 
experienced under Justice At Last call into 
question Canada’s commitment to justice 
and reconciliation, they also threaten the 
NCRW, one of the only opportunities 
that specific claims researchers have for 
professional development, information 
sharing, and collaboration at a national 
level. 

Continued on page 5
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Participants at the two-day National Claims 
Research Workshop in Ottawa, October 8-9, 2014.

By Chief Maureen Chapman &  
Chief Harry St. Denis

Justice at Last was the result of 
collaborative work between the federal 
Conservative government and the 
Assembly of First Nations (AFN), in 
response to the urgent need to address the 
large backlog of unresolved claims dating 
back to the 1970s. Unresolved claims were 
and continue to be an impediment to 
the prosperity of both First Nations and 
Canadians, as well as to the advancement 
of the reconciliation process between First 
Nations and Canada.

At the time that Justice at Last was 
announced in 2007, most First Nations 
perceived it to be a positive first step 
towards reconciliation and an avenue to 

Five Year Legislative Review – An Opportunity or a Challenge?

finally settle these longstanding grievances. 
This perception was founded on the terms 
outlined on the Specific Claims Tribunal 
Act and the Political Agreement signed 
by then Minister of Indian Affairs Jim 
Prentice and former National Chief Phil 
Fontaine. Such perceptions did not seem 
misplaced given that the new policy 
committed to ensure: (1) impartiality and 
fairness through an Independent Claims 
Tribunal; (2) greater transparency through 
dedicated funding for settlement; (3) 
faster processing by improving internal 
government procedures; and (4) better 
access to mediation by refocusing the work 
of the current Claims Commission.

Continued on page 2
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Similarly, Section 41(1) of the Specific 
Claims Tribunal Act states:  

[…] the Minister shall undertake a 
review of the mandate and structure 
of the Tribunal, of its efficiency and 
effectiveness of operation and of any 
other matters related to this Act that 
the Minister considers appropriate. In 
carrying out the review, the Minister 
shall give First Nations an opportunity 
to make representations.

Furthermore, the Political Agreement 
states:

In an effort to continue to seek out 
improvements to the way in which 
Specific Claims are resolved, the 
Minister and the National Chief are 
committed to work together to inform 
ongoing policy work associated with 
Specific Claims and other related 
matters addressed in this statement as 
necessary, including:

• claims that are excluded by the 
monetary cap or other provisions of 
the legislation;

• assessing the processing of specific 
claims and making suggestions for 
improvements;

• discussing any proposed regulations 
made under the legislation;

• making a joint submission to the 
advisory committee of the Tribunal 
in respect of Tribunal rules;

• review access to funding, including 
federal funding for claimants at 
various stages of the process.

5-Year Review
The Assembly of First Nations will 
participate in the 5-year review as set 
out in the Specific Claims Tribunal 
legislation.

It has been more than 6 years since 
Justice at Last came into effect, and while 
it can be said that the Tribunal is fully 
functional and a small proportion of 
claims have been settled (15%), for First 
Nations Justice at Last seems to have fallen 
short of the principles of good faith and 
transparency (State of Claims Vol. 1). 
With a claims rejection rate of 85% (that 
is, no legal obligation and file closures), it 
is not surprising that the Tribunal’s load 
of cases is exponentially increasing (see 
page 3). At the same time, however, in the 
latest Aboriginal Affairs and Northern 
Development of Canada (AANDC) 
Progress Report – Specific Claims 

2012-2013, it was reported that “the 
Government of Canada has: delivered on 
all four of its Justice At Last commitments, 
cleared up a backlog of 541 claims at the 
assessment stage, and settled 95 claims 
through agreements totalling $1.8 billion”. 

This raises a series of questions:
• If Justice at Last is the product of 

collaborative work between First 
Nations and Canada, why is it 
that after more than 6 years of its 
implementation, the perceived success 
for both parties is substantially at 
odds?

• Has a real clearing of the backlog 
through fair processing occurred, or 
was it simply a speedy process to close 
claims at a minimal cost or was it a 
relocation of claims to the doors of 
the Tribunal?

• Why has AANDC focused its 
reporting efforts on a proportion of 
“concluded” claims, as opposed to 
settled claims (see page 3)?

• Given that First Nations have 
repeatedly raised concerns regarding 
Canada’s conduct in negotiation 
tables, lack of access to mediation, 
and recent drastic research funding 
cuts, what is the basis for AANDC’s 
statement that “Canada has delivered 
on all four of its Justice at Last 
commitments”? 

Not surprisingly, there is great 
anticipation on how the 5-year review 
will unfold, and growing scepticism 
about whether Canada will adhere to the 
terms outlined in both the Specific Claims 
Tribunal Act (SCTA) and the Political 
Agreement. 

Under the SCTA, the Minister has the 
authority to “…undertake a review of the 
mandate and structure of the Tribunal, of 
its efficiency and effectiveness of operation 
and of any other matters related to this Act 
that the Minister considers appropriate”. 
Thus, reviewing the overall claims process 
does fall within the scope of the SCTA and 
is consistent with the terms of the Political 
Agreement.

In a recent letter from AANDC 
Minister Valcourt to the National Chief, 
the Minister states that the review will 
solely focus on the functionality of the 
Tribunal and will not include the terms 
of the Political Agreement. There are a 
variety of concerns that arise with both 
the timing and terms expressed in this 
letter. The SCTA requires the review 

The State of Claims newsletter aims to provide a new forum for 
ongoing information and updates about specific claims related issues 
across the country. 

Submissions from members of the claims community are welcomed, 
subject to the following guidelines:

•             Focus or topic relevant to the claims community
•             500-800 words (or by prior agreement)
•             MS Word or equivalent

Articles must be submitted by April 15, 2015 with your name, 
affiliation and contact details to Johanna Jimenez-Pardo (jjpardo@
afn.ca). Articles will be selected based on merit and will be subject to 
editorial review.  

to commence by October 16, 2014, 
which is also the date of the letter from 
the Minister. If the review is already 
underway, there has not to date been any 
engagement with the AFN and this is 
highly problematic. Similarly, narrowing 
the scope of the review to focus exclusively 
on the functionality and mandate of the 
Tribunal dismisses the opportunity to 
conduct a comprehensive review that can 
meaningfully inform current challenges 
with the overall process and how to best 
address them. After all, the Tribunal’s 
functionality and the fulfillment of its 
mandate is influenced by the effectiveness 
of the overall specific claims process, and 
thus it is counterproductive and inefficient 
to evaluate it in a disjointed process.

Regardless of how the Minister intends 
to use the clause within the SCTA, the 
AFN Chiefs Committee on Claims 
(CCoC) has been discussing the way 
forward and are considering how to 
move on a 5-year legislative review 
process, with or without Canada. Ideally, 
however, establishing an oversight panel 
or equivalent is seen as the most effective 
option for such a process.

It is important to note that should the 
proper process be established, the 5-year 
review can be an opportunity to re-assess 
and improve the working relationship 
between First Nations and Canada, and 
closely examine the current process and 
how to best address the many concerns in 
an equitable manner for both parties.  

Working together in good faith is the 
preferred path as it is not only cost-
efficient but also puts the best interests 
of both First Nations and Canadians 
upfront. Should Canada fail to fulfill 
the commitments made on the SCTA 
and Political Agreement, however, First 
Nations are prepared to pursue alternative 
strategies to protect the rights of their 
citizens.

Chief Maureen Chapman is the Hereditary 
Chief of Skawahlook First Nation. Among her 
many activities, Chief Chapman is a member 
of the Sto:lo Nation Chiefs Council, and co-
chair of the AFN Chiefs Committee on Claims. 

Chief Harry St. Denis is the Chief of Wolf 
Lake First Nation. A seasoned politician and 
longtime champion for the rights of his people, 
Chief St. Denis is a member of the Algonquin 
Nation Secretariat, and co-chair of the AFN 
Chiefs Committee on Claims.  

Navigating OZ  - 
Adapting to the 
Justice at Last 
Environment

 By Tim Librande 
LIBRANDE LAW OFFICE

“Toto, I’ve a feeling we’re not in Kansas 
anymore.” We all know this famous phrase 
uttered by Dorothy in The Wizard of Oz 
when she found herself in the strange 
environment that was the Land of Oz. 
Since the announcement of Justice at 
Last (JAL) in June 2007, First Nations 
have found themselves in an equally 
strange environment when it comes to the 
development of specific claims. 

The JAL environment has not been 
a good one for First Nations pursuing 
claims. There is no better example of 
how unjust and unreasonable the JAL 
environment is than Canada’s approaches 
to what it classifies as small value claims 
(those estimated to be worth less than 
$3 million). The process Canada has set 
up to address these small value claims 
cannot be described as fair and reasonable 
or capable of providing “justice at last.” 
Instead, it is a process that sees small 
value claims no longer being eligible 
for reasonable loans funding, no longer 
subject to an open and informed exchange 
of ideas through genuine negotiation, and 
no longer resulting in a settlement that 
represents the interests of both parties.  
When dealing with claims, particularly 
small claims, a First Nation in the JAL 
environment has very little voice in the 
process or opportunity to influence the 
outcome. The Specific Claims Tribunal 
has described Canada’s approach to small 
value claims in Aundeck Omni Kaning v.  
Canada as “paternalistic, self-serving, 
arbitrary and disrespectful of First 
Nations” and failing to uphold the honour 
of the Crown.

In the JAL environment the question 
arises: when dealing with small value 
claims, is there a different approach 
First Nations can employ to pursue 
these claims?  In my view, there are two 
strategies that together provide the basis 
for an alternative approach to submitting 
small value claims: early legal analysis of 
value and an informed offer of settlement. 

While very little analysis of value has 
traditionally taken place at the claim 

Continued on page 5
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INSIDE JUSTICE AT LAST: UNDERSTANDING THE NUMBERS
As stated in our inaugural issue of 

this newsletter last April, First Nations 
continue to raise concerns regarding the 
transparency and good faith of claims 
processing under the federal Justice at Last 
policy. As the 5-year legislative review 
approaches and narratives from both First 
Nations and the Government of Canada 
remain divergent, the Assembly of First 
Nations continues to analyze the trends of 
claims processing.

To recap, before Justice at Last was 
implemented on October 16, 2008, there 
were 543 “concluded claims” which 
included 300 settled claims (55%) and 243 
(44%) rejected claims. Rejected claims 
include those claims categorized as “closed 
files” and where Canada found “No Legal 
Obligation” (NLO). In contrast, from 
October 2008 through to April 2014, there 
were 520 “concluded” claims under Justice 
at Last, of which only 76 (15%) were 
settled and 444 (85%) were rejected. And, 
indeed, as of September 2014, according 
to the Specific Claims Brach (SCB) 
reporting centre, 52 more claims have 
been “concluded” - unfortunately, only 11 
of those represent “settlements”. Therefore, 
the rejection rate remains at 85% with 485 
claims rejected under Justice at Last from a 
total of 572.

Further analysis of the “concluded” 
claims, indicates that 58% of the rejected 
claims are NLOs and 27% are “closed 
files”, the same proportions as found 
in April 2014.  On the other hand, the 
majority of settled claims under Justice at 
Last (71%) are claims that received offers 
to negotiate on or before October 2008, 
and thus are claims that come from the 
backlog accumulated under the previous 
policy, Outstanding Business. While it is 
positive that these claims have finally been 
settled after decades of processing and 
negotiating, it is concerning that claims 
submitted under the new policy are less 
likely to reach a positive settlement. 

Thus, the process has become more 
“efficient” by significantly lowering the 
probability of a positive settlement for 
First Nations. Setting aside processing 

times, both policies - Outstanding Business 
(1982) and Justice at Last (2007) - have 
roughly processed a similar amount of 
claims: 543 and 572, respectively. This 
raises the question: if establishing the 
Crown’s legal obligation to First Nations 
is inherently a matter of historical and 
legal facts, how is it that the proportion of 
NLOs significantly changes because of a 
different policy implementation?

AFN’s analysis found that close to 
a third of “concluded” files fall under 
“closed files”. Data obtained through an 
Access to Information request indicates 
that, of files that are “closed”, 34% are due 
to negotiations that have ceased; 35% 
represent First Nations that withdrew 
their claim; and another 31% are defined 
as unknown. Arguably the categories 
of ceased negotiations and First Nation 
withdrawal are likely to overlap as First 
Nations continue to raise concerns 
regarding Canada’s conduct at the 
negotiation tables. Further review and 
information are needed to gain a clearer 
understanding of the unilateral decision 
making process that takes place to close 
files. 

Not surprisingly, the number of claims 
going to the Specific Claims Tribunal 
continues to rise, and is only expected 
to increase further. Most of the claims 
(64%) at the Tribunal are NLOs, followed 
by unsuccessful negotiations (20%) and 
closed files (16%). 

This analysis can only reflect the data 
that is available. Yet it provides a piece 
of the puzzle of the current conflicting 
perceptions held by First Nations and 
Canada regarding the implementation 
of Justice at Last. While Canada focuses 
on “concluding” claims, First Nations are 
faced with a process that ends in claim 
rejection, with the Tribunal or litigation as 
recourse measures. 

If the backlog is indeed just being 
relocated to the Tribunal, perhaps it’s time 
to re-consider its role - that is, perhaps it 
is time to consider the relevance of even 
having the Specific Claims?
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Kitselas First Nation v. Canada, 2013 SCTC 1
Decision of the Specific Claims Tribunal

Case Summary

Overview

In this decision the Tribunal found 
that the Kitselas First Nation used and 
occupied its ancient village site of Gitaus, 
and that Canada breached its fiduciary 
duty in not including a parcel of land 
(which encompassed Gitaus) in a reserve 
set apart for Kitselas by the Joint Indian 
Reserve Commission (“JIRC”).

In finding a breach of duty, the Tribunal 
reaffirmed the notion that, unlike other 
fiduciary relationships, the fiduciary 
relationship between the Crown and First 
Nations is sui generis.

In this decision the Tribunal addresses 
two issues which have until now served as 
impasses in discussions between Canada 
and First Nations. The first issue relates to 
Canada’s oft stated position that the JIRC 
had no obligation to reserve any particular 
lands. In rejecting Canada’s argument on 
this point, Judge Slade found that colonial 
policy recognized the Indian interest in 
land they used and occupied and that on 
confederation, this policy continued as a 
constitutional responsibility of Canada.

Further, the JIRC was not mandated to 
allot reserves “out of thin air.” Pursuant 
to the terms of reference for its work and 
their instructions, the JIRC was to enquire 
into and have regard to the habits, wants, 
and pursuits of the Indians, and to allot 
reserves accordingly. Canada’s position 
that there was no obligation to allot any 
particular lands was simply too stark and 
not in keeping with the history of reserve 
creation in B.C..

The second issue of impasse between 
Canada and First Nations has been a 
concern since the Supreme Court of 
Canada issued its Reasons for Judgment in 
the Wewaykum case (2002). In that case, 
the Court was clear that not everything 
Canada does in relation to Aboriginal 
peoples or reserve lands will attract a 
fiduciary obligation. Instead, the Court 
noted that the existence of a fiduciary 
duty depends firstly on there being a 
cognizable Indian interest. Canada’s view 
of this requirement has been quite narrow 
and technical. In the Kitselas decision, the 
Tribunal rejected Canada’s arguments that 
only specific legal entitlements constitute 
cognizable interests. Here, the Tribunal 
held that Kitselas’ habitual use and 
occupation of Gitaus rendered its interest 
in the lands a cognizable interest.

Facts

The facts of this claim relate to Kitselas’ 
traditional use and occupation of 
Gitaus, the mandate of the JIRC, and 
the specific interactions that occurred 
between Kitselas and Indian Reserve 
Commissioner Peter O’Reilly (“O’Reilly”) 
in these circumstances.

a. Kitselas’ Use of Gitaus

Kitselas presented archaeological and 
oral history evidence of its historical use 
and occupation of lands along the Skeena 
River, in particular around the Kitselas 
Canyon. The archaeological evidence 
suggested that the ancient village of Gitaus 
was first occupied around 2000-1700 B.C., 

and went into decline by 500 A.D.. The 
oral history evidence, which was presented 
by two elders at the hearing of the Claim, 
noted that legends refer to Gitaus as a 
village site, and suggested that Gitaus had 
not been abandoned. The elders testified 
that Kitselas people had resided at Gitaus 
before and after the late 1800s, and had 
houses there. One of the elders testified 
that Gitaus was used as a winter village.

b. History of the JIRC

The Tribunal surveyed the history of 
the reserve creation process in British 
Columbia, beginning with British 
Columbia’s entry into confederation 
pursuant to the Terms of Union, 1871. 
It noted that under Article 13 of the 
Terms of Union, 1871, Canada assumed 
responsibility for the charge of Indians 
and the trusteeship and management 
of the lands reserved for their use and 
benefit, and agreed to carry out a policy 
as liberal as that pursued by the colonial 
government. To this end, the Province 
would from time to time be required to 
convey land to Canada in trust for the use 
and benefit of the Indians.

The Tribunal then discussed the creation 
of the JIRC in 1875-1876. The Tribunal 
noted that the JIRC was to be guided by 
the spirit of Article 13 and to have regard 
to the “habits, wants and pursuits” of 
each Nation in setting apart reserves. 
Instructions that were provided to Indian 
Reserve Commissioner Gilbert Sproat, and 
later O’Reilly, echoed the mandate of the 
JIRC. In particular, the Tribunal noted that 
O’Reilly was instructed to, among other 
things:
• be guided by the spirit of Article 13 in 

allotting reserve lands;
• have special regard to the habits, 

wants and pursuits of the Band in 
identifying land to be set apart as 
reserve;

• be careful not to disturb the Indians 
in the possession of any villages, fur 
trading posts, settlements, clearings, 
burial places, and fishing stations 
occupied by them, and to which they 
may be specially attached; and

• have regard to the claims of white 
settlers (if any).

c. Interactions Between Kitselas and 
O’Reilly

Documentary evidence showed that 
in September of 1891, in anticipation 
of meetings to discuss the allotment of 
reserves, a number of Kitselas Chiefs 
wrote to O’Reilly requesting that land 
be set aside for the Kitselas people. The 
Chiefs stated that the lands requested 
had been used by the their forefathers 
and were still used by them. The land 
requested included Gitaus.

When O’Reilly met with Kitselas in 
October of 1891, he told the people that he 
couldn’t give them all the lands they had 
requested but would reserve their villages, 
gardens and timber lands.

In setting aside Kitselas Indian Reserve 
No. 1 (“IR 1”), O’Reilly excluded a 10.5-
acre area around a Hudson Bay Company 
(“HBC”) storehouse located on the lands. 
The HBC had requested only one acre 

for its storehouse. The 10.5 acres that 
were excluded from IR 1 were completely 
surrounded by reserve lands, and indeed 
surveys showed Indian houses around 
the HBC storehouse. O’Reilly noted that 
he had omitted the 10.5-acre area from 
IR 1 as he believed “it would prove a 
convenience to the public to have this land 
declared a public reserve…”.

Tribunal’s Decision

a. Admissibility of Oral History Evidence

Canada argued that the Tribunal should 
not consider oral history evidence because 
it had not been included in the original 
specific claim that was submitted to the 
Minister or in the Declaration of Claim 
that was filed with the Tribunal, and 
Canada first became aware of some of 
this evidence when it was presented at 
the hearing. The Tribunal rejected this 
argument, and held that it was within its 
jurisdiction to consider the oral history 
evidence.

The Tribunal noted that the Supreme 
Court of Canada in Mitchell cited the 
importance of admitting and giving 
due weight to oral histories in order to 
recognize the Aboriginal perspective. It 
also acknowledged that the Specific Claims 
Tribunal Act (“Act”) provides for the 
Tribunal’s receipt of oral history. The oral 
evidence presented did not change the 
factual basis for the Claim or introduce 
new grounds, but rather supported 
Kitselas’ position that the land ought to 
have been set aside as a reserve in 1891. In 
the result, oral history was found by the 
Tribunal to help understand the historical 
use of the lands at issue.

b. Existence of a Fiduciary Obligation

Kitselas based its claim on the Crown’s 
breach of its legal obligation arising from 
its non-provision of reserve lands (s. 14(1)
(c) of the Act). The Tribunal approached 
the issue by first outlining the test set out 
in Wewaykum for finding the existence 
of a fiduciary obligation, namely the 
requirements of: (1) the identification of 
a cognizable Indian interest; and (2) an 
undertaking of discretionary control by 
the Crown in relation to that interest.

The Tribunal noted that the JIRC was 
not mandated to allot reserves “out of 
thin air,” rather it was to allot as reserves 
the land that Indians habitually used 
and occupied. The Tribunal held that the 
Nation’s habitual use and occupation of 
Gitaus rendered it a cognizable interest.

Canada argued that the cognizable 
interest that Kitselas claimed was really 
based on asserted Aboriginal rights or 
title and thus could not be the subject of a 
specific claim pursuant to s. 15(1)(f) of the 
Act. The Tribunal rejected this argument 
noting that “a reference to relevant 
evidence of occupation does not, in the 
context of a claim… raise allegations of 
aboriginal rights as a basis for the claim.”

The Tribunal also found that Canada 
had undertaken discretionary control to 
deal with Kitselas’ interest in the lands it 
habitually used by becoming the exclusive 
intermediary to deal with the Province 

on behalf of Aboriginal peoples through 
Article 13. The fact that Canada could 
not, alone, create reserves (it required the 
Province to convey the lands necessary for 
this to occur) did not diminish its role as a 
fiduciary.

c. Breach of Fiduciary Duty

In determining whether Canada 
breached its fiduciary obligations to 
Kitselas in excluding the 10.5 acres from 
IR 1, the Tribunal reasoned that Canada’s 
actions should be measured against the 
standards set out in the JIRC’s reserve 
creation policy. These standards included 
instructions to “leave the Indians in the 
old places to which they are attached” and 
to have “special regard to the habits, wants 
and pursuits of the Band, to the amount 
of territory in the Country frequented by 
it, as well as to the claims of the White 
settlers (if any).”

The Tribunal found that Canada, 
through the actions of its representative 
O’Reilly, breached its fiduciary duty by not 
disclosing to Kitselas that the 10.5-acre 
parcel of land was to be excluded from IR 
1, and failed to act reasonably and with 
diligence with regard to the best interest of 
the Kitselas people in excluding the 10.5 
acres from IR 1.

The Tribunal noted that there was 
nothing in the evidence to suggest that 
Kitselas used the 10.5 acres that were not 
included in IR 1 any less than the lands 
that were reserved. If anything, Kitselas 
had used the area more intensively 
than other reserved lands as there were 
buildings, a garden, and one end of a 
portage in the immediate area. Nor 
were there any claims of white settlers 
to be considered at the time, although 
the Tribunal’s finding did acknowledge 
HBC’s requirement of one acre. The 
Tribunal concluded that O’Reilly had not 
made a distinction between the allotted 
and excluded areas based on an analysis 
of Kitselas’ habits, wants and pursuits, 
but rather that he had excluded the 10.5 
acres because he thought it would serve 
as a “public” or “government” reserve – a 
factor he was not mandated to consider.

Conclusion

This is the second decision from the 
Tribunal that deals with the merits of a 
First Nation’s specific claim, and assesses 
breaches of Canada’s fiduciary obligations. 
While the decision is specific to the facts 
of the claim, it contributes to what will 
become a growing body of law coming out 
of the Tribunal that will influence other 
claims filed with the Tribunal and the 
Minister. It should be noted that decisions 
of the Tribunal may be judicially reviewed 
by the Federal Court of Appeal. We will 
know by March 19th whether there will be 
an application to the Court in respect of 
this decision.
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an opportunity to share information, 
best practices, and develop professional 
relationships. The presentations were 
delivered by experts in the field of claims 
and covered a wide variety of subjects. 
Some of the broader subject areas 
included: (1) best practices in specific 
claims research; (2) access to information 
requests; (3) strategic management of 
the Aboriginal Affairs and Northern 
Development Canada  (AANDC) policy 
on claims; (4) claims valuation and 
negotiation; and (5) the Specific Claims 
Tribunal. Opportunities like this to hear 
such expert presentations and to ask 
questions – at no charge – do not come 
along very often.

A number of presentations were 
given under each topic, making for two 
busy days. Despite the packed schedule 
and challenging fiscal environment, 
attendees found time to relax and enjoy 
an evening of food, traditional dancing, 
and conversation at a banquet hosted 
by the Mohawk Council of Akwesasne 
on their St. Regis reserve in New York 
State. The opportunity to learn, to 
laugh, and to develop relationships is 
incredibly valuable; something which all 
professionals require to remain relevant 
and up to date in their respective fields. 

Jody Woods, the Research Director 
for the Union of British Columbia 
Indian Chiefs, illustrates this point when 
discussing the importance of the NCRW.

“The annual National Claims Research 
Workshop is one of the few opportunities 
practitioners in the claims community 
have to get together and share expertise 
and experiences about the important work 
they do. This year, participants focused on 
strategies they have employed to cope with 
drastic cuts to their funding and reduction 
of research services and document access.”

In addition to informative presentations 
and enjoyable entertainment, NCRW 
2014 received a vote of confidence when 
representatives from AANDC agreed to 
fund a twenty-third Workshop in 2015. 

This was welcome news. More than 
one member of the NCRW organizing 
committee had expressed concern that 
Canada might cut their funding all-
together.  

Given Canada’s approach to specific 
claims under Justice at Last, which 
seemingly consists of decreased funding 
for First Nations’ claims departments, 
the wholesale closure or rejection of a 
majority of claims, a lack of good faith 
or transparency in negotiations, and the 
funneling of the remainder of claims to the 
Specific Claims Tribunal, the concerns of 
NCRW organizers are justified. 

As research departments are forced 
to lay off skilled professionals and the 
remaining few are burdened under 
increasingly unmanageable caseloads, the 
NCRW becomes even more important. 
Not only does it provide claims 
researchers with access to information 

National workshop provides access to information, opportunity for support and solidarity
Continued from page 1

“LAUGHING IS THE BEST MEDICINE!”…  

CARTOON CONTEST

We are always looking for budding cartoonists who 
have a funny take on the “state of claims”. Send us your 
cartoons – we will select from among submissions and 
will issue a prize of $100 for the winning cartoonist that 
we publish. 

Send your cartoons by April 15, 2015 to Johanna 
Jimenez at jjpardo@afn.ca.

First Nation is able to put its position 
on value to Canada prior to Canada 
undertaking its own valuation. Also, it 
may be more cost effective in the long run 
- should Canada accept the First Nation’s 
offer, there is no reason the parties can 
not skip the pretense of a negotiation and 
proceed directly to the preparation and 
ratification of a settlement agreement.  

I am currently involved in claims 
submitted in this fashion, with an early 
valuation analysis having been carried 
out and an offer of settlement submitted 
as part of the claim submission. While 
a response to the offer of settlement has 
not yet been received from Canada on 
any of these files, the offers have not been 
rejected outright. As such, while this 
approach has promise in my view, it is 
unclear at present how it will ultimately 
play out.

While we clearly are not in Kansas 
anymore, there is no reason we cannot 
try to find our own yellow brick road and 
navigate this Land of Oz we find ourselves 
in. Canada has changed its approach to 
deal with claims, small value claims in 
particular. While there is a push back 
against Canada’s new approach at the 
political level, we might do well in the 
meantime to adapt our practices to better 
manage claims in the JAL environment as 
it currently exists.

Tim Librande, LLB, practices law with an 
aboriginal focus at Librande Law Office & 
Ian Johnson, Kykaik.

Continued from page 2

Adapting to the Justice at Last environment

For First Nations, access to researchers 
and organziations that can provide the 
nessesary historical research are key as 
they seek justice from Canada. The NCRW 
plays an important role in ensuring 
specific claims researchers have access 
to the best practices and innovations 
available, which makes for a more efficient 
research process. 

To date, while Canada continues 
to fund the NCRW, it is doing so at 
diminishing levels. This impacts the 
ability of the NCRW to meet the needs of 
its membership – including covering the 
costs of attending.

“The annual National Claims 
Research Workshop is one of the few 
opportunities practitioners in the claims 
community have to get together and 
share expertise and experiences about 
the important work they do.”

With these fiscal realities as the 
backdrop, the NCRW held its twenty-
second gathering at the Best Western 
Hotel in downtown Ottawa, from October 
8-9, 2014. The host First Nation was the 
Mohawks of Akwesasne. The host Nation 
provides the NCRW planning committee 
with logistical support. They also provide 
entertainment showcasing local culture, 
and land rights and research issues for 
participants. 

The two-day workshop was entitled 
Researching Claims with Less: The Impacts 
of Funding Cuts and Lack of Resources on 
Claims Development. The vast majority of 
participants were specific claims research 
directors. Unfortunately, limited funding 
does not allow for all members of the 
research community to attend. Interested 
observers, including lawyers and other 
members of the claims community, are 
able to attend for a fee.  

NCRW 2014 provided participants 

Photos by Aaron Asselstine

Participants at the 22nd National Claims Research Workshop in Ottawa, Oct. 8-9, 2014.

and experiences that help create a more 
efficient research process, it also provides 
a needed opportunity for support and 
solidarity, for encouragement and 
community. 

Specific claims researchers – invisible as 
they may seem – contribute to an ongoing 
process of reconciliation between First 
Nations and the Crown, and the NCRW 
provides a key forum for ensuring that this 
important work continues. We commend 
the dedication of these researchers and 
look forward to seeing everyone at next 
year’s NCRW, which is expected to be 
hosted by Six Nations of the Grand River 
in Ontario. We hope to see you there!

Aaron Asselstine is a policy analyst at the 
Assembly of First Nations. His portfolio 
includes work on addition to reserve and 
specific claims. 

  

development stage, it has the potential to 
play an important role in developing and 
submitting claims, particularly small value 
claims. The benefits of this sort of legal 
analysis of value is that it can provide a 
First Nation the basis on which to make 
an informed decision about whether a 
claim is worthwhile to pursue in the JAL 
environment, what category of value 
Canada is likely to assign the claim, and 
how the First Nation can best frame its 
claim. It also places a First Nation on a 
more equal footing with Canada as the 
First Nation will now have information on 
the potential value of their claim, likely the 
same sort of valuation information that 
Canada uses to frame its acceptances and 
partial acceptances. 

There is no better example of how 
unjust and unreasonable the Justice 
at Last environment is than Canada’s 
approaches to what it classifies as 
small value claims.

A legal analysis of claim value at an early 
stage of claim development also allows a 
First Nation to consider the submission of 
its own offer of settlement along with its 
claim submission. An offer of settlement 
along with a valuation analysis justifying 
the offer has the potential to give First 
Nations a voice in the process and an 
ability to influence the outcome, as the 

http://www.ncrw-anrr.org/presenters.ws
mailto:jjpardo%40afn.ca?subject=
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Specific Claims Tribunal Canada Update
By Alisa Lombard, Legal Counsel, Specific Claims Tribunal Canada

I. What Can Communities Expect in the SCT Process?

1) Filing a Claim with the Specific Claims Tribunal

A First Nation may file a specific claim with the Specific Claims Tribunal (Tribunal) 
that was submitted to the Minister of Aboriginal Affairs and Northern Development 
Canada under the Specific Claims Policy if:

• the claim was not accepted, in whole or in part, for negotiations; 
• the claim was accepted for negotiations but has not been settled within three 

years; 
• the Minister agrees in writing to the First Nation filing a claim with the 

Tribunal; or,
• a claim has been filed with the Minister for three years and the First Nation has 

not been notified about whether the claim is accepted for negotiations.

To start proceedings before the Tribunal, a First Nation’s lawyer files a Declaration of 
Claim following the Specific Claims Tribunal Rules of Practice and Procedure (the Rules). 
Parties before the Tribunal must be represented by a lawyer, unless they have permission 
from the Tribunal to be represented by a non-lawyer due to special circumstances (Rule 
7). 

2) The Process After a Claim is Filed with the Tribunal, and the Process Before a 
Hearing

The Tribunal functions a lot like a court. After a Declaration of Claim is served on the 
Crown, the Crown has 30 days to file a Response to the allegations made by the Claimant 
First Nation. Usually, within 30 days from the Tribunal receiving the Response, the claim 
is assigned to a Judge and the first Case Management Conference (CMC) is scheduled as 
soon as possible. 

During the CMC process, lawyers for the Claimant First Nation and the Respondent 
Canada discuss how to best bring the claim to a hearing quickly and efficiently. The 
lawyers and the judge discuss if there will be oral or expert witness testimony, whether 
any documents have to be exchanged between the parties, and how and when the 
lawyers can share documents and file them with the Tribunal. If the Respondent Canada 
questions whether a claim can be filed with the Tribunal or whether the Tribunal has 
jurisdiction to hear a claim, a preliminary hearing on “Applications” may be required. 
Those hearings do not usually deal with the claim itself, and are limited to questions of 
law that the parties have to work out so the claim can proceed to the next stage.

3) Process to Prepare for a Hearing on the Validity and Compensation, if any, of the 
Claim

Once preliminary issues are worked out, whether through agreement between the 
parties or by a decision of the Tribunal, the parties under the direction of the judge work 
towards putting the “Record” together to proceed to a hearing on whether the claim 
is valid, which involves a determination as to whether the Crown breached its legal 
obligation(s) owed to the Claimant First Nation, if any such obligations exist. 

The “Record” is prepared by the lawyers for the parties and usually includes: 
• A document setting out the facts the parties agree on (called an Agreed 

Statement of Facts);
• A document stating the issues the Tribunal needs to decide.  The parties need to 

agree on this document (called an Agreed Statement of Issues);
• A compilation of all of the evidence that the parties agree should be put 

before the Tribunal to prove and defend a claim (called a Common Book of 
Documents); 

• Recordings and other forms of evidence such as oral history evidence, expert 
witness evidence, and all of the parties’ agreed protocols and statements about 
such other evidence;

• Each party’s arguments about how the law applies to all of the evidence the 
parties have advanced (called a Memoranda of Fact and Law).

The Tribunal will usually hold hearings in the community to obtain witness evidence 
if the Claimant wishes and the Crown agrees. The Tribunal keeps a recording of all such 
evidence on the Record.

Shortly after the evidence has been heard and the Record is complete, and when the 
parties are ready, a hearing is scheduled. Generally, the Tribunal holds the hearing 
in the community if the First Nation wishes and the Crown agrees because it allows 
members of the community to attend. Depending on accommodations and needs, 
hearings may also be held in a town or city close to the Claimant’s community, or in 
Ottawa. At the hearing, ceremonies meaningful to the community may open or close 
proceedings. These include opening prayers, songs, dances or any other ceremony or 

expression of culture and spirituality the community requests and to which the lawyers 
agree. Tribunal hearings are public and everyone is welcome to attend. If the Tribunal 
permits recordings, it has asked that the recording not be used for purposes other 
than educational and cultural in nature. The Tribunal conforms to the protocols of the 
First Nation where the recording of ceremonies is concerned, and will not allow such 
recording unless permitted by the First Nation. 

Claims are often “bifurcated,” meaning a hearing on the validity of a claim happens 
first and only afterwards is a hearing on the amount of compensation scheduled. 
Bifurcation is ordered where the parties agree or where it is determined not to be a good 
use of time and resources for the parties to make a case on compensation before they 
know whether the claim is valid. In some instances, proceeding quickly and efficiently 
means that both phases of validity and compensation are heard together, though this 
happens less often. 

If the claim is bifurcated, the judge makes a decision on whether the claim is valid 
within six months of the hearing, if possible. As with all decisions of the Tribunal, 
a party may seek judicial review. The parties have 30 days to file a judicial review 
application with the Federal Court of Appeal. If the claim is not found valid, and no 
judicial review is sought, proceedings end and the file is closed. If the claim is found to 
be valid, and no judicial review is sought, the matter goes to the compensation phase of 
proceedings, if the claim has been bifurcated.

In the compensation phase, the parties prepare the same type of documentation and 
evidence prepared at the validity phase, but with a focus on the factual and legal issues of 
compensation. Essentially, the compensation phase determines how much money, if any, 
is owed to the Claimant First Nation. The Tribunal cannot award land, but it can award 
up to $150 million in compensation where a claim is valid and where the Tribunal’s 
decision on compensation determines that an amount is owed to the First Nation. 

The Tribunal then writes and issues a decision on compensation within six months, if 
possible. If judicial review of the decision is not sought and if money is owed to the First 
Nation and the Tribunal makes an award of compensation against the Crown, the Crown 
can pay by installments but must pay out the whole amount within five years from the 
day of the Tribunal’s decision.

II. Five year review of the Specific Claims Tribunal Act 
    (SCTA)

The SCTA provides that a five year review is to be undertaken by the Minister 
of Aboriginal Affairs and Northern Development Canada before October 16, 
2014. In carrying out the review, First Nations are to have an opportunity to make 
representations. At the conclusion of the review, the Minister is to produce a report 
that sets out a statement indicating any changes to the SCTA, including any changes 
to the Tribunal’s functions, powers and duties that the Minister recommends, as well 
as representations from First Nations. The report is to be referred to the appropriate 
committee of both houses of Parliament.

III. The Chairperson’s Annual Report and November 1, 
      2014 Changes

The Administrative Tribunal Support Services Canada (ATSSC) Act, which will come 
into force on November 1, 2014, will create one centralized registry for eleven federal 
tribunals, including the SCT. The Specific Claims Tribunal Act was amended to remove 
its stand alone registry (section 10), and also to remove the power of a Committee of 
Judges to make rules about the duties of staff (section 12).

The Chairperson of the Tribunal has raised independence concerns with the 
Government on this issue. No adequate response has been received. The Chairperson’s 
annual report, submitted to the Minister on September 30, 2014 to be tabled in 
Parliament by the Minister of Aboriginal Affairs and Northern Development 
Canada, describes such concerns. The 2014 Annual Report also urgently requests the 
appointment of more judges to the Tribunal, who are essential for the Tribunal to do its 
work. 

IV. SCT Progress Report for the Public

A progress report detailing the work of the Tribunal since its doors opened in 2011 is 
underway. The report will include a description of the Tribunal’s mandate, its current 
case load which now stands at 61 active claims, geographic claim distribution, categories 
of claims, and an overview of its work since 2011. 

www.sct-trp.ca

http://www.sct-trp.ca/hom/index_e.htm
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Canadian Mining Perspectives
Federal Government to Speed Land Claims Settlements

By Marilyn Scales
CANADIAN MINING JOURNAL

ORIGINALLY PUBLISHED 2007-06-17

OTTAWA - Prime Minister Stephen 
Harper announced on June 12 that the 
federal government is taking a new approach 
to land claims settlement in this country. The 
Specific Claims Action Plan is aimed at the 
huge backlog of unresolved treaty claims.

Instead of letting disputes over land and 
compensation drag on forever, fuelling 
frustration and uncertainty, said the Prime 
Minister, they will be solved once and for all 
by impartial judges on a new Specific Claim 
Tribunal.

This is welcome news to the exploration 
and mining industry. As the Prospectors 
and Developers Association of Canada 
(PDAC) pointed out, there are 1,200 
aboriginal communities within 200 km 
of 180 producing mines and 2,500 active 
exploration properties across Canada. 
Eight hundred disputed land claims remain 
unsettled. Without access to prospective land 
and security of mineral tenure, prospectors 
might as well stay home. And, the PDAC 
added, the mineral industry is the largest 

private sector employer of aboriginal 
Canadians.

Needless to say, the federal move has 
the backing of the PDAC. We believe, said 
Donald Bubar, chairman of the PDACs 
aboriginal affairs committee, that settlement 
of claims will offer aboriginal communities 
and mineral exploration companies a 
sounder footing for co-operation and 
negotiation.

Phil Fontaine, national chief of the 
Assembly of First Nations, is also optimistic. 
Today’s announcement is a positive 
response to what our people have advocated 
for decades and is a testament to the 
perseverance and dedication of our people. 
Land is part of the answer to building strong 
First Nations economies and strong First 
Nations citizens. This requires that we have 
the ability to take control of the decisions 
that affect our lives so we can reduce 
dependency and foster self-sufficiency, he 
said.

Canada’s Specific Claims Action Plan 
proposes four key initiatives that would: 
• Create a new tribunal staffed with 

impartial judges who would make final 
decisions on claims when negotiations 

fail;
• Make arrangements for financial 

compensation more transparent 
through dedicated funding for 
settlements in the amount of $250 
million a year for 10 years;

• Speed up processing of small claims and 
improve flexibility in the handling of 
large claims; and

• Refocus the existing Indian Specific 
Claims Commission to concentrate on 
dispute resolution.

In my opinion, this commitment by the 
federal government is long overdue. If the 
authors of the new plan are looking for the 
acid test of how well it does or does not 
work, they might choose as a first case the 
dispute between Toronto’s PLATINEX INC. 
and the Kitchenuhmaykoosib Inninwug First 
Nation (KI). These two have been at odds 
in a very physical, public and court-assisted 
battle over Platinex’s right to explore claims 
in northern Ontario for over a year.

Complete information and downloadable 
pdf files about the Specific Claims Branch 
can be found by clicking Programs and then 
Claims at the Indian and Northern Affairs 
Canada website, www.INAC.gc.ca.

Canada, Aboriginal Tension Erupting Over Resource Development, Study Suggests

By Sunny Freeman
HUFFINGTON POST 

ORIGINALLY PUBLISHED 2013-10-30

Canada has been singled out as the 
country with the most risk of conflict with 
aboriginal communities in a new study 
examining treatment of indigenous rights 
and resource development around the world.

“Canada is a developed country and it is 
having an implosion of the sort that we’ve 
only seen in the developing countries,” said 
Rebecca Adamson, president and co-founder 
of First Peoples’ Worldwide, the group that 
conducted the study.

“We’ve always seen this erupt when a 
government refuses to be clear in upholding 
indigenous land tenure.”

The Indigenous Rights Risk Report studied 
52 U.S. resource companies and 370 projects 
around the world, including 16 companies 
and 76 projects active in Canada. The aim 
of the survey is to assess how likely it is that 
conflict with indigenous communities could 
result in costly shutdowns.

Canada is home to six of the 21 projects 
deemed to be at highest risk of collapse 
according to the group’s analysis -- more 
than any other country. Countries such as 
Argentina, Indonesia and Ghana are its peers 
on the list.

The Canadian government is “operating 
like a third-world country,” Adamson said, 
adding that its approach to indigenous rights 
more closely mimics the Philippines and 
Brazil than the U.S and Australia.

Signs are pointing to an increasing number 
of protests and possible violence in the 
country, she added.

First Nations have been on a legal 
winning streak in Canada, with nearly 
200 court victories recognizing their right 
to be consulted — and in some cases 
accommodated.

But companies operating in Canada have 
no clear regulatory guidelines for how to 
deal with aboriginal communities, creating 
an uncertain business climate.

“Canada is caught in a moment of 
schizophrenia because the Canadian court 
systems are upholding these cases the way 
that would be expected from all of the 

developed countries that uphold the rule of 
law,” Adamson said.

The Harper government’s stance on First 
Nations and resource development has 
been called into question in recent years, 
particularly in the wake of controversial 
changes to native rights in Bill C-45, the 
Idle No More protests and after violence 
erupted at a protest against fracking in New 
Brunswick this month.

Canada’s risk level was graded three out 
of five — medium risk — higher than other 
industrialized countries like the U.S., New 
Zealand and Australia, which had a risk level 
of two.

Canada’s risk level started at a two when 
the study began two years ago, but after 
a series of flare-ups the group moved its 
risk factor higher citing an inconsistent 
enforcement of indigenous rights.

The group said Canadian projects scored 
so poorly partly because of the government’s 
failure to uphold its obligations to First 
Nations, which is in turn inflicting financial 
and reputational damage on companies 
trying to do business in the country.

“The Canadian government may be 
pro-business but its policies towards First 
Nations will have very anti-business results,” 
Adamson said.

“You can already see this in the fact it has 
the highest number of risky sites. Eventually 
the companies pull out.”

Houston-based Southwestern Energy’s 
project in New Brunswick made headlines 
earlier this month when violence broke out 
between police and First Nations protesters. 
That project was ranked highest of the 
Canadian projects with a risk rating of 
4.2 out of 5, the same score as a project in 
Nigeria.

The company has said the blockades have 
cost it as much as $60,000 per day. It’s a 
consequence the report said shows why 
it makes good business sense to respect 
indigenous rights and work with their 
communities and a perfect example of 
what happens when governments ignore 
aboriginal sovereignty.

The report concluded that Southwestern 
“executives were ill-prepared and 
uninformed for how First Nations in Canada 

can impact their operations, thus leaving 
investors and shareholders at risk.”

Cliffs Natural Resources oft-delayed 
chromite project in Ontario’s Ring of Fire 
region also ranked highly on the list, with a 
score of 4.1 out of 5.

The surrounding First Nations in northern 
Ontario have many concerns about the 
impact of a giant mining development on 
their land and traditional way of life. They 
say an environmental review of the project 
was too weak.

Cliffs has cited frustration with hold-
ups from government and First Nations 
for delaying and potentially cancelling the 
project, saying if it is forced to walk away, it 
will send a bad signal about Canada’s mining 
climate.

Some ever-controversial oilsands projects 
rounded out the riskiest Canadian projects. 
Kinder Morgan’s Trans Mountain Pipeline, 
the Apache/Chevron/EOG Pacific Trails 
Pipeline, as well as Murphy Oil’s Alberta 
Bakken project and its Peace River Oil Sands 
project were assigned a risk rating of four.

Canada’s oil industry looks to governments 
to settle issues on land claims, treaty rights, 
traditional territories, consultation processes 
and royalty/revenue-sharing positions, 
said Canadian Association of Petroleum 
Producers spokeswoman Geraldine 
Anderson, adding CAPP wouldn’t comment 
specifically on the report.

A spokesman for the Prospectors & 
Developers Association of Canada said 
existing regulatory frameworks are strong 
enough to protect the rights of Aboriginal 
peoples, though he didn’t directly address 
the allegations in the study.

Such policies “can lay the groundwork 
for industry, government and Aboriginal 
communities to benefit from the 
development of mineral resources,” said 
Nadim Kara, PDAC’s senior program 
director.

The clash between resource extraction 
and indigenous rights is expected to 
become more pronounced in the coming 
years as indigenous people increasingly 
see their rights enshrined at national and 
international levels and exercise them more 
effectively.

At the same time, a shrinking number 
of available resource discoveries means 
companies are pushing into more remote 
regions and Indigenous lands.

The study found that most of the 52 
companies studied were ill-prepared to 
engage and work with indigenous people — 
a whopping 90 per cent of them had no clear 
indigenous policy at all.

The report says the moral imperative alone 
has not been effective in forcing companies 
and governments to respect indigenous 
rights. The group aims to show companies 
that there are good financial reasons to 
accommodate aboriginal communities, 
namely avoiding protests, bad press and legal 
battles.

Please email Aaron Asselstine at 
aasselstine@afn.ca if you would like 
to contribute specific dates about any 
upcoming event that may be of interest 
to the community.

DECEMBER: 
• Assembly of First Nations Special 

Chiefs Assembly: December 9 – 11, 
2014 in Winnipeg, Manitoba.  

JANUARY:
• January 14, 2015, Notice of 

Hearing: Micmac de Gespeg Nation 
(Claimant) v. Her Majesty The Queen 
In Right Of Canada (Respondent)- 
hearing to be held for a duration of 
3 days

• January 14, 2015, Notice of 
Hearing: Mosquito Grizzly Bear’s 
Head Lean Man First Nation 
(Claimant) v. Her Majesty The Queen 
In Right Of Canada (Respondent) - 
hearing to be held for a duration of 
2 days

• January 19, 2015, Notice of 
Hearing: Micmac de Gespeg Nation 
(Claimant) v. Her Majesty The Queen 
In Right Of Canada (Respondent) – 
hearing to be held for a duration of 
5 days

• January 23, 2015, Notice of 
Hearing: Kahkewistahaw First 
Nation (Respondent) v. Her Majesty 
The Queen In Right Of Canada 
(Applicant) - Hearing will be held 
by videoconference at 10:30 a.m. 
Eastern Time

FEBRUARY: 
• February 10, 2015, Notice of 

Hearing: Doig River First Nation 
and Blueberry River First Nations 
(Claimants) v. Her Majesty 
The Queen In Right Of Canada 
(Respondent) – hearing  to be held 
for a duration of 3 days

• February 10, 2015, Notice of 
Hearing: Lake Babine Nation 
(Claimant) v. Her Majesty The Queen 
In Right Of Canada (Respondent) – 
hearing  to be held for a duration of 
3 days

MARCH:
• Specific Claims Technical Experts 

Roundtable: Five Year Review: 
TENTATIVE date: March 3, 2015, 
Location: TBC

• March 5, 2015, Notice of Hearing: 
Madawaska Maliseet First 
Nation (Applicant) v. Her Majesty 
The Queen In Right Of Canada 
(Respondent) – hearing  to be held 
for a duration of 1 day

FLASHBACK FROM 2007...

What is Industry Saying?

http://www.aadnc-aandc.gc.ca/eng/1100100010002/1100100010021
http://www.huffingtonpost.ca/2013/09/30/staking-claim-2_n_4014036.html?utm_hp_ref=staking-claim
http://www.huffingtonpost.ca/2013/09/30/staking-claim-2_n_4014036.html?utm_hp_ref=staking-claim
http://www.huffingtonpost.ca/2013/07/29/kinder-morgan-trans-mountain-pipeline-neb_n_3672768.html
http://www.huffingtonpost.ca/2012/11/21/pacific-trails-pipeline-road-block_n_2171695.html
http://www.huffingtonpost.ca/2012/11/21/pacific-trails-pipeline-road-block_n_2171695.html
http://www.albertaoilmagazine.com/2011/07/the-blood-tribe-of-southern-alberta-hopes-to-capitalize-on-a-little-known-corner-of-the-bakken/
http://www.albertaoilmagazine.com/2011/07/the-blood-tribe-of-southern-alberta-hopes-to-capitalize-on-a-little-known-corner-of-the-bakken/
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